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1793. unneceffary, however, to declare, or to form, at this time, any
w~~ conclufive opinion, on the queftion which has been fo much a-
gitated, refpecting the evidence required by the gth article of
‘the Confular-Convention. :
The Rule difcharged.

PENHALLOW, ¢t al. verfus DoANE’s ddminiftrators.

HIS was 2 Writ of Error, directed to the Circuit Court
' for the Diftrict of New-Hampfbire. 'The cafe was ar-
gued from the 6th to the 17th of February ; the Attorney Ges
neral of the United States, (Bradford) and Ingerfoll, being
Counfel for the Plaintiffs in ervor 5 and Deater, Tilghman and
Lewis, being Counfel for the Defendants in error. :
The Cafe, reduced to an hiftorical narrative, by Judge Pa=
te~fon, in delivering his opinion, exhibits thefe featuyes :

_ % This caufe has been much obfcured by the irregularity of
the pleadings, which prefent a medley of procedure, partly ac-
cording to the common, and partly according to the civil,.
law. We muft endeavour to extract a ftate of the cafe from
the Record, Documents, and Acts, which have been exhibited.

It appears, that on the 25th of November; 1775 (1 Four.
Congrefs, 259) Congrefs pafled a feries of Refolutions refpect-
ing captures. Thefe Refolutions are as follow :

« Whereas it appears from undoubted information, that ma~
# ny veflels, which had cleared at the refpective Cuftom-houfes,
<« in thefe Colonies, agreeable to the regulations eftablithed by
« Acts of the l{;‘iti/}) Parliament, have, in a lawlefs manner,
¢ without even the femblance of juft authority, been feized by
« his Majefty’s fhips of war, and carried into the harbour of
« Bofton, amdy other ports, where they have been rifled of their
¢ cargoes, by order of his Majefty’s naval and. military officers,
¢ there commanding, without the faid veflels having been pro-
“ ceeded againft by any form of trial, and without the charge of
“ having offended againft any law.

« And whereas orders have been iffued in his Majefty’s
“ name, tothe commanders of his fhips of war, to proceed as
“ in the cafe of adtual rebellion againft fuch of the fea-port

" “towns and places being acceffible to the king’s fhips, in
% which any troops fhall be raifed or military works ere&gd,
: “ undet
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<« gnder colour of which faid orders, the commariders of his ma- 1793
% jefty’s faid fhips of war have already burned and deftroyed \wmp~d
“ the flourithing and populous town of Falmouth, and have ‘
“ fired upon and much injured feveral other towns within the
« United Colonies, and difperfed at a late feafon of the year,
<« hundreds of helplefs women and children, with a favage hope,
¢ that thofe may perifh under the approaching rigours of the
« feafon, who may chance to efcape deftruction from fire and
% fword, amode of warfare long exploded amongft civilized
¢ nations.

« And whereas the good people of thefe colonies, fenfibly
« affefted by the deftruction of their property and other unpro-
« voked injuries, have at laft determined to prevent as much
< as poffible a repetition thereof, and to procure fome repara~
“ tion for the fame, by fitting out armed veflels and fhips of
« force. In the execution of which commendable defigns it is
« poffible, that thofe who have not been inftrumental in the
« unwarrantable violences above mentioned may fuffer, unlefs
“ fome laws be made to regulate, and tribunals ere&ted compe-
« tent to determine the propriety of captures. Therefore re-
“ folved, }

« 1. That all fuch fhips of war, frigates, floops, cutters,
« and armed veflels as are or fhall be employed in the prefent
« cruel and unjuft war, againft the United Colonies, and thall
« fallinto the hands of, or be taken by, the inhabitants thereof,
« be frized and forfeited to and for the purpofes herein after
£ mentioned. _

« 2, Refolved, That all tranfport veflels in the fame ferviee,
« having on board any troops, arms, ammunition, cloathing,
« provifions, military or naval ftores of what kind foever, and
« all veffels to whomfoever belonging, that fhall be employed
“in carrying provifions or other neceflaries to the Briti/b army
<< or armies, ornavy, that now are, or fhall hereafter be within
“any of the United Colonies, or any goods, wares, or mer-
¢« chandize for the ufe of fuch fleet or army, fhall. be liable to
« {eizure, and with their cargoes fhall be confifcated.

« 3. That no mafter or commander of any veflel fhall be en- .
« titled to cruize for, or make prize of any veflel or cargo, be=
" % fore he fhall have obtained a commiffion from the Congrefs,
« or from fuch perfon or perfons as fhall be for that purpofe ap-
s pointed, in fome one of the United Colonies. :

3. That it be and is hereby recommended to the feveral
« Jegiflatures in the United Colonies, as foon as poffible,- to
« erect Courts of Juftice, or give jurifdi€tion to the courts now

¢ in being, for the purpofe of determining concerning the cap<
" % tures to be made as aforefaid, andto provide that-all trials in

. “fuch
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« fuch cafe be had by a Jury under fuch qualifications, as to
« the refpettive legiflatures [{all feem expedient, _

« 5, That all profecutions fhall be commenced in the court of
« that Colony, in which the captures fhall be made, butif no
« fuch court be at that time erected in the faid colony, or if
« the capture be made on open fea, then the profecution fhall
¢ be in the court of fuch Colony as the captor may find moft
« convenient ; provided that nothing contained in this refolu-
“ tion fhall be conftrued fo as to enable the captor to remove
« his prize from any Colony competent to determine concerning
«'the feizure, after he fhall have carried the veffel fo feized
« withinany harbor of the fame. -

« 6, That in all cafes an appeal fhall be allowed to the Con-
« grefs, or fuch perfon or perfons as they thall appoint for the
« trial of appeals, provided the appeal be demanded within five
« days after definitive fentence, and fuch appeal be lodged with
« the fecretary of Congrefs within forty days afterwards, and
« provided the party appealing fhall give fecurity to profecute
« the faid appeal to effe&t, and in cafe of the death of the fecre-
« tary during the recefs of Congrefs, then the faid appeal to be
« lodged in Congrefs within twenty days after the meeting
¢ thereof.

-« 7. That when any veflel or veflels, thall be fitted out, at
« the expence of any private perfon or perfons, then the cap-
« tures made, fhall be to the ufe of the owner or owners of the
« faid veflel or veflels; that where the veflels employed in the
« capture fhall be fitted out at the expence of any of the Uni-
« ted Colonies, then one third of the prize taken fhall be to
« the ufe of the captors, and the remaining two - thirds to the
«ufe of the faid Colony, and where the veflels fo employed,
« fhall be fitted out at the contigental charge, then one third
¢ fhall go to the captors, and the remaining two thirds, to thc
“ ufe of the United Colonies; provided neverthelefs, that if
« the capture be a veflel of war, then the captors fhall be enti-
« tled to one half of the value, and the remainder fhall go to
“ the colony or continent as the cafe may be, the neceflary
« charges of condemnation of all prizes being deducted before

-« diftribution made.”

That, on the 23d March, 1776, Congrefs refolved that the

inhabitants of thefe colonies be permitted to fit’ out armed vef-
fels, to cruife on the enemies of the United Colonies.
" That, on the 2d-April, 1776, Congrefs agreed on the form
of a commiffion fo commanders of private fhips of war; that
the commiffion run in the'name of the Delegates of the United
Colonies of New-Hampfbire, &¢c. and was figned by the Prefi~
dent of Congrefs.

That, on the 3d Fuly, 1776, the Legiflature of New- Hamp-

Phire,
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material in the prefent controverfy, is as follows i~= N
« And be it further enacted, That there thall be erected and :
conftantly held in the town of Porifmouth, or fome town or
place adjacent, in the county of Rockingharm, a court of juf-
tice, by the name of the Court Maritime, by fuch able and
difcreet perfon, as fhall be appointed and commiffioned, by the
Council and Affembly, for that purpofe, whofe biifinefs it fhall
" be to take cognizance, and try the juftice of any capture or - -
captures, of any veffel or veflels, that have been, may or fhall
be taken, by any ‘perfon or perfons whomfoevers and brought.
into this colony, or any recaptures, that have or fhall be taken
and brought thereinto. ) . .
_ “ Andbe it further enacted, That any perfon or perfons who
have been, or fhall be concerned in the taking and bringing
into this colony, any veflel or veflels employed or offending,
‘or being the property as aforefaid, fhall jointly, or either of
them by themfelves, or by their attornies, or agerits, within
twenty days after being pofleffed of the fame in this Colony;
file before the faid Judge, a libel in writing, therein giving a
full and ample account of the time, manner, and caufe of the
taking fuch veflel or veflels. But in cafe of any fuch’ veflel
or veffels, already brought in as aforefaid, then fuch libel fhall
be filed within twenty days next after the pafling of this
act, and at the time of filing fuch libel, fhall alfo be filed,” all
papers on board fuch veflel or veflels, to the irtent, that the
Jury may have the benefit of the evidence, therefrom arifing.
And the judge fhall as foon as may be, appoint a day to try
by a jury, the juftice of the capture of fuch veflel or veflels,
with their apurtenances and cargoes ; and he is hereby authori-
zed and empowered-to try the fame. And the fame judge fhall
caufe a notification thereof, and the name, if known, and de-
{cription of the veflel, fo brought in, with the day fet for the
trial thereon, to be advertifed in fome newfpapets printed in
the faid Colony (if any fuch paper there be1) twenty days be-
fore the time of the trial, and for want of {uch paper, then to
‘caufe the fame notification to be affixed on the doors of the
Town-Houle, in faid Porifmouth, to the intent that the own-
er of fuch veflel, or any perfons concerned, may appear and
fhew caufe (if any they have) why fuch veffel, with her cargo
and appurtenances, fhould not be condemned as aforefaid.
And the faid Judge fhall, feven days before the day fet and
appoiated for the trial of fuch veflel, or veflels, iffue his war-
rant to any conftable or conftables within the county aforefaid,
commanding them, or either of them, to affemble the inhabi-
tants of their towns refpeétively, and to draw out of the box,
in.manner provided for drawing jurors, to f=rve at the Superior
“Vor. Hll? : . . Court

ﬂv‘re, pafled an act for the trial of captures; of which the part 1798,
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1795. Court of Judicature, fo many good and lawful men as the fuid
WA~ Judge fhall order, not lefs than twelve, nor exceeding twenty-
four; and the conftable or conftables fhall, as foon as may be,
give any perfon of perfons, fo drawn to ferve on the juryin
faid Court, due notice thereof, and fhall make due return of
his doings therein to the faid Judge, at or before the day fet
and appointed fot the trial. And the faid jurors fhall be held to
ferve on the trial of all fuch veffels as thall have been libelled
before the f2id Judge, and the time of their trial, publithed, at
‘the time faid jurors are drawn, unlefs the Judge thall fee caufe
to difcharge them, or cither of them before; and if feven of the
jurors fhall appear and there fhall not be enough to compleat
the number of twelve (which fhall be a pannel) or if there fhall
be a legal challenge, to any of them, fo that there fhall he fes
ven, and not a pannel, it thall and may be lawful for the Judge, -
%o order his clerk, the fheriff, or othet propér officer, attending
1aid court, td fill up the jury with good and lawful men prefent;
and the faid jury when fo filled up, and impannelled, fhall be
fiworn to return a true vetdi&, on any bill, claim, or memorial
Wwhich thall be ¢ominitted to them according to law, and evi-
dence; and if the jury fhall find, that any veffel or veflels,
againft which abill or libel is committed to them have been of-
ending, ufed, employed or improved as aforefaid, or are the

property of any inhabitants of Great-Britain as aforefaid, the
thall return their verdi@ thereof to the faid Judge, and he ﬂxa?],
‘thereupon condeind fuch veflel or veflels, with their cargoes,
and appurtenances, and fhall order them to be difpofed of, as
by law is provided: and if the jury fhall return a fpecial ver-
“di&k, therein fetting forth certain falls, relative to fuch veflel or
veflels (a bill againft which is committed to them) and it fhall
appear to the faid Judge, by.faid verdi&, that {uch veflel or
veficls, have been infefting the fea coaft of America, or naviga-
tion thereof, or that fuch veffels have been employed, ufed,
improved, or offéndinz, or are the property. of ahy inhabitant,
oc inhabitarits of Great-Britain, as aforefaid, he, the faid Judge,
thall ‘condemn fuch yeffel or veffels, and decree them to be fo]d',
with their cargoes,, and appurtenances, at public vendue; and
Thall alfo’order the charges of faid trial and condemnation, to
‘be paid ouit of the money which fuch vellel and cargo, with her
‘appurtenances, fhall fell for'to the officers of the court, accord-
'ing to the table of fees, laft eftablithed by law of this Colony,
#nd Thall order the refidue thereof to be delivered to the cap-
tors, their agents, or attornies, for the ufe and benefit of fuch
‘captors, and others concerned therein: and if two or more vefs
" fels (the comimanders whereof, fhall be properly commiflion-
:ed) thall jointly ‘take fuch veflel, the money which the and her
eargo fhall fell for (after payment of charges as aforefaid) ﬂla_}él
Y
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be divided between the captors in proportion to theirmen. And 1795.
* the faid Judge is hereby authorized to make out his precept, lmy=y
tinder his hand and feal, dirc&ed to the fheriff of .the county " -
aforcfaid (or if thereto requefted by the captors or agents to
‘any other perfon to be appointed {1y the faid Judge) to fell
fuch veffel and appurtenances, and eargo, at public vendue,
and fuch fheriff or other perfon after dedu@ing his own charges
for the fame, to pay and deliver the refidye, according to the
decree of the faid Judge. : :

« And be it enac edgbyithe authority aforefaid, That any per-
fon or perfons, claimipg the whole, or any part or thare, either

. 'as owner or captor of any fuch veflel, or veflels, againft which
a libel is fo filed, may jointly, or by themfelves, or by their
attornfes or agents, five days before the day fet and appointed
for the tria} of fuch veflel or vellels, file their claim before the
faid Judge; which claim fhall be committed to the jury, with
the livel, which is firft filed, and the jury fhall thereupon de-
termine and return théjr verdi@, of what part or fhare fuch
claimant or claimants, fhall have of the capture, or captures;
and every perfon or perfons who fhall negleét to file his or their
claim in the manner as aforefaid, fhall be forever barred there-
from.

_ % And be it further enatted by the authority aforefuid; That
‘every veflel, which thall be taken and brought into this Colo-
ny, by the armed veflels of any of the United Colonies of Ame-

" rica, and fhall be condemned as aforefaid, the proceeds of fuch
veflels and cargoes, fhall go and be, one third part to the ufe
‘of the captors, and the other two thirds, to the ufe of the colo-
ny, at whofe charge, fuch armed veflel was fitted out,

« And where any veffel or veffels thall be taken by the fleet ~
and army of the United Colonies, and brought into this colony,
and condemned as aforefaid, the faid Judge fhall diftribute and
difpofe of the faid veffels, and cargoes, according to the re-
folves and orders of the American Congrefs. :

« Andwhereas, the honorable Continental Congrefs have re-
commended, that in certain ¢afes an appeal fhould be granted
from the court aforefaid. A

« Be it therefore enacted, That from all judgments, or decrees,
hereafter to be given in the faid court maritime, on the capture
of any veflel, appurtenances or cargoes, where fuch veflel is
taken, or fhall be taken by any armed veflel, fitted out at the
charge of the United Colonies, an appeal fhall be allowed to
the Continental Congrefs, or to fuch perfon or perfons, as
they already have, or fhall hereafter appoint, for the trials of
appeals, provided the appeal be demanded within five days, af-
ter definitive fentence given, and fuch appeal fhall be lodge;(g

. ' wit
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1795 with the Secretary of the Congrefs, within forty days after-
wards; and provided the party appealing, fhall give fecurity
to profecute faid appeal with effett; and in cafe of the death of
the Secretary, during the recefs of the Congrefs, the faid ap-
peal fhall be lodged in Congrefs, within twenty days, after
the next meeting thereof ; and that from the judgment, decrees,
or fentence of the faid court, on the capture of any veflel, or
cargo which have been or fhall hereafter be brought into this
colony, by any perfon or perfons, excepting thofe who are in
the fervice of the United Colonies, an appeal fhall be allowed
to the fuperior court of Judicature, which fhall next be held in
- the county aforefaid. '

« And whereas no provifion has been made by any of the faid
refolves for an appeal from the fentence or decree of the faid
Judge, where the caption of any fuch veflel or veflels may be
made by a veffel in the fervice of the United Colenies, and of
any particular colony, or perfon together:

« Therefore be it enacted by the authority aforefaid: That in
fuch cafes, the appcal fhall be allowed to the then next fuperi-
or Court as aforefaid: Provided the Appellant {hall enter into
bonds with {ufficient fureties to profecute his appeal with effe@.
Andfuch- fuperior Court, to 'which the appeal fhall be, fhall
take cognizance thereof, in the fame manner .as if the appeal
was from the inferior Court of Common Pleas, and fhall con-
demn or acquit, fuch veffel or veflels, their cargoes, and ap-
purtenances, and in the fale, and difpofition of them, proceed
according to this act. And the Appcllant fhall pay the court,
and jury, fuch fees as are allowed by law in civil actions,”

That, on the 30th Fanuary, 1777, Congrefs refolved, that
a ftanding committee, to confift of five members, be appoint-
ed, to bear and determine upon Appeals brought againft fen-
tences pafled on libels in the courts of Admiralty in the refpec-

.. tive ftates. o :

That Fofpua Stackpole, a citizen of New-Hampfire, com-
mander of the armed brigantine called the A4’ Clary, aéting un-
der the commiffion and authority of Congrefs, did, in'the month
of Oftober, 1277, on the high feas, capture the brigantine
‘Sufanna, aslawtul prize, o
. That Fobn Penballow, Fofbua Wentworth, Amm: R. Cyt-
ter, Nathaniel Folfom, Samuel Sherburne, 1homos Martin,
Mofes Woodward, Niel M’ Intire, George Turner, Richard
Champney, and Robert Furnefs, all citizens of New-Hamp-
fbirey, were owners of the brigantine M Clary.

That George Wantworth was agent for the captors.

. That, on the 11th Npvember 1777, a libel was exhibited to
the Maritime Court af New Hamphire, in the names of Fobn
Penballow
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Penhallow and Facob Treadwell, in behalf of the owners of
the M Clary, and of George Wentworth, agent for the cap-
tors, againft the Sufanna, and her cargo; to which claims
were put in by Elifha Doane, Ifaiah Doane, and Fames Shep-
berd, citizens of Maffachufetts.
, That, on the 16th December, 1777, a trial was had before
the faid court, when the Jury found a verdit in favor of the
~ Libellants ; whereupon judgment was rendered, that the Su-
Jfanna, her cargo, &c. fhould be forfeited, and deemed lawful
. prize, and the fame were thereby ordered to be diftributed ac~
cording to law. o ‘

That an appeal toCongrefs was, in due time, demanded,
but refufed by the faid court, becaufe it was contrary tothe law
of the State. ‘

That then the faid Claimants prayed an appeal to the fupe-
‘rior Courtof New Hampfhire, which was granted.

That, on the firt Tucfday of September, 1778, the {uperior
Court of New Hampfhirs, proceeded to the trial of the faid
appeal, whenthe Jury found in favonr of the Libellants; that
thereupon the court gave judgment, that the Sufanna, with her
goods; claimed by Elifba Doane, Ifaiah Doane, and Fames
Shepherd, were forfeited to the Libellants, and the fame were
ordered to be fold at public vendue, for their ufe’ and benefit,

" and that the proceeds thereofy after dedulting the cofts of fuit,
and charges of fale, be paid to Fobn Penballow and Facob
" Treadwell, agents for the owners, and to George Wentworth,
agent for the captors, to be by them paid and diftributed ac-
“cording te law. ‘ 4 :

That the claimants did, in due time, demand an appeal from

the faid fentence to Congrefs, and did alfo tender {ufficient fe-

“curity or caution to profecute the faid appeal to effe&, and
that the fame was lodged in' Congrefs, within forty days after
the definitive fentence was pronounced in the fuperior court of
New Hamplhire.

1795-

That, on the ninth of Oftober, 1778, a petition from Eli- '

fa Doane was read in Congrefs, accompanied with the pro-
ceedings of a Court of Admiralty for the State of New Hamp-
Jbire, on the libel, Treadwell and Pen a low, werfus brig Su-
Jfanna, &c. praying, that he may be allowed an appeal to Con-
grefs; whereupon it was ordered, that the {ame be referred to
the committee on appeals.  Fourth Fournal of Congrefs, 586.
That, on the 26th June, 1779, the commiffioners of appeal,
_or the Court of Commiflioners, gave their opinion, that they
had juri{diction of the caufe. '
That the articles of confederation bear date the gth Fuly,
1778, and were ratified by all the ftates on the xft March,
1781,

.-That,
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That, by thefe articles, the United States were vefted with
the fole and exclufive power of eftablithing courts for receiv-
ing and determining finally appeals in all cales of capture.

That fuch a court was eftablithed, by the ftyle of « The
“ Court of Appeals in cafes of capture.”” By the commiffion,
the Judges were ¢ to hear, try, and determine all appeals from
“ the Courts of Admiralty in the States refpe@ively, in cales.
“of capture.”” 6th Fournal of Congrefs, 14, 21, 75

That, on the 24th May, 1780, Congrefs refolved, “ Thatall
matters re{peting appeals in cafes of capture, now depending
before Congrefs, or the Commiffioners of Appeals, confifting
of Members of Congrefs, be referred to the. newly erected
Court of Appeals, to be there adjudged and determined ac-
eording to law.” : ,

That in the month of Septembér, 1783, the Court of Ap-
peals, before whom appeared the parties by their advocates,
did, after a full bearing and folemn argument, finally adjudge
and decree, that the fentences or decrees pafled by the inferior
and fuperior Courts of Judicature of New Hamp/hire,. fo far
as the fame refpeéted Elifha Doane, Ifaiah Doane, and Fames
Shepherd, thould be revoked, reverfed, and annulled, and that
the property, fpecified in their claims, fhould be reftored, and
that the parties each pay their own cofts on the faid appeal.

Here the caufe refted till the adoption.of the exifting Con-
ftitution of the United Srates; except an ipeffectual ftruggle
before Congrefs, on.the part of New Hamp/bire, and an upa-
vailing experiment, at common law, to obtain redrefs on the
part of the Appellants, After the organization of the judici-
ary under the prefent government, the reprefentatives of Elzfhe
Dcane, who wasone of the Appellants, exhibited aljbel in the
Diftrict Court of New Hamp/hire, which was legally transfer-
red to the Circuit Court, againft Fohn Penhallow, Fofhua
Wentworth, Ammi R, Cuttery Nathaniel Folfom, Samuel Sher-

‘burne, Thomas Martin, Mofes Woodward, Niel M Intire,

George Turner, Richard Champley, Robert Furnefs, & George
A entworth.

This libel, after fetting forth the proceedings in the differ-
ent courts, ftates, that the brigantine Sufanna, with her tac-

‘kle, furniture, apparel and cargo, and allo the monies arifing
from the fales thereof, came, after the capture, to the hands

and poflefion of Fohua Wentwarth, and George Wentwarth,
wirereby they became liable for the fame, together with the
coptors and owners. That after the death of Elifba Doane,
leatersof adminiftratien of the perfonal eftate of the faid Elifha
wezre granted to  Anna Doane, his widow, and [faiah Doane,
anid that the widow afcerwards intermarriel with David Stod-
dard Greenaugh,  The Libellants pray procefs againft the ref-

pondents
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bondents to fhew caufe, why the decree of the Court of Ap-
peals fhould not be carried into execution, and they alfo pray,
that right and juftice may be done in the premifes and that
they may recover fuch damages as they have fuftained by rea-
fon of the taking of the Sufunna. :

The Refpondernts, protefting, that they never were owners
of the AP Clary, and that they have noneof the effes of the
Sufanna, nor her cargo in their poffeffion, fay, that the Su-
Janna was in the cuftody of the K/larﬂral, and, upon the final
decree of the fuperior Court of New Hampphire, {old for the
benefit of the owners and mariners of the 3L Clary, and dif-
tributed among them according to law; that the decifion of the
faid court was final; that no other court ever had, ot hath,
or ever can have power to revoke, reverfe and annul the faid
decree, and, in a fubfequent part of the pleadings, that the
Diftrick Court of New Hampfhire hath no authority to carry
‘the detree of the Court of Appezls into e¢xecution, or to give
damages. : B '

T'o this fort of plea and anfwer, neither and yet both, the

‘Libellarits reply, that the matters ‘contained in their libel are
juft and true, And that they are ready to verify and prove the
fame; that the matters and things alledged by the Refpondents
are falfe and untrue ; that the ‘Court of ‘Conimiflioners, and
Court of Appeals were duly conftituted, and had jurifdi®ioa
of the fubj=G-matter; that no other ‘Court hath or can have
authority to draw into queftion the legality of their decifions,
-and that the Diftri&t Court of New Hampfbire hath jurifdics
tion,
T have extra&ed and confolidated the material parts of the
libel, plea, anfwer, replication, rejoinder, fur-rejoinder, &ec. if
they inay be'fo termed, without detailing the allegations of the:
parties as they arife in the courfe of procedure.

Upon thefe pleadings the parties went” to 4 hearing before
the Circuit Court of New Hampfbire, which, dfter full confi-
deration, decreed, that the Refpondents fhould pay to the Li«
bellants their damages and cofts, oceafioned by their not coms
plying with the decree of the Court of Appeals; the quantum
of ‘which to be afcertained by Commiffioners, This interlo-
“evtory fentence was pronounted the 24th O&vber, 1793.

The Commiflioners reported, that the Lufanna, her cargo,
&c. ‘were, on the 2d Ofober, 1778, being the affumed time of
fale, worth _ £.5895 14 10

T'hat'they calculated thereon 16 years
intereft, viz. from the 2d. Oéober 1778;
to 2d. Oeber 1793, amounting to 5659 17 4

JI555 12 3
'4 935 ®n
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On this report being affirmed, the Circuit Court proniounc~
ed their definitive fentence on the 24th O&ober, 1793, that the
Libellants recover againft the Refpondents the fum of 38,518
dollars and 69 cents, damages, and 154 dollars, and 30 cents,
cofts. The Refpondents, conceiving themfelves aggrieved,
have removed the caufz before this court for revifion.” ‘

The Record being returned, the Plaintiff in error on the 2d
February 1798, affigned the following errors :

« To the Chief Jutice and the Aflociate Juftices of the Su-
preme Court of the United States, to be holden at the City of
Philadelphia, on the firlt Monday of Februaryin the year of
our Lord one thoufand feven hundred and ninety-five, Fobn
Penballow, Fofpua Wentworth, Ammi Rubammah Cutter, Na-
thaniel Fulfom, Samucl Sherburne, fen. Thomas Martin, Mofes
W oodward, Neal M Intire, Gesrge Turner, Richard Champ-
ney, Robert Furnefs, and George Wentworth, Plaintiffs inerror,
againft David Steddart Grenough, and Anna his wife, and
Yfaiah Doane, Adminiftrators of the eftate of Elifha Doane, de-.
ceafed, Defendants. . .

“HumsLy sHEW, That in the Record and Procefs aforefaid,
hereto annexed, and in pafling the final Decree, it is manifeft-
ly erred in this, viz. That whereas it was decreed in favour of
the faid David Stoddart Grenough, and Anna his wife, and
Ifaiab Doane, the faid decree ought to have been in favour of
the faid Fohn Penballow, and others, the Plaintiffs :—and for
other and further Errors, they aflign the following, viz.

« Firftly. That by faid decree it was ordered, that the faid
Fohn Penballow and others, Plaintiffs, be condemned in dama-
ges for their not performing a certain decree of a Court claim-
ing Appellate jurifdiction in prize caufes, held in the City of
Philadelphia, on the feventeenth day of Septembery Anno Domi-
niz, 1783, when, in fact, the faid laft mentioned Court had no
jurifdiction power, or authority whatever, by law, to make and
pafs the faid decree; and that the faid decree was illegal and
a nullity, ' »

« Secondly. That there is alfo manifeft Ervor in this, viz. That
if the faid laft mentioned Court had at the time of their pafling
faid decree, Appellate jurifdiction of faid caufe, yet faid decree
was altogether erroneous and impoflible to be performed or ex-.
ccuted, becaufe, (as by the faid Greenough’s and others own
fhewing, in their libel aforefaid) the faid E/ifha Doane was, at
the time of making and pafling the faid decree, viz. on the fe-
ventzenth day of September, Anno Domini 1783, andlong before
that time, dead ; when, by the fame decree, it is ordered that
reftoration of faid property be made to faid Elifha Doane.

« Thirdly. There is alfo.manifefterror in this, viz. That faid

“caufe was not -brought before Congrefs, or the Commiffioners

' by
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by them appointed, to hear and try appeals in prize caufes, ac-
cording to the Refolve of Congrefs, but repugnant thereto, viz.
by way of complaint, and that no appeal from the faid decree of
faid Court of New- Hampfhire, was allowed by the fanie Courty
or by Congrefs.

. 1795

Fourthly. There is alfo manifeft error in this, viz. That in

and by the fdid libcl upon which the decree aforefaid in faid

" Circuit Court is made, damages for not performing the decree
of faid Court of Appeals, are not prayed for—=wherefore, the
faid Circuit Court ought not to have decreed or condemned the
Plaintiffs in damages as is doné by faid final decree:

Fifthly. There is alfo manifeft error in this, viz. That faid
final decreeof faid Circuit Court, was not made upon a due tri<
al and examination of the merits of the capture of the faid Bri«
gantine Sufanna, her tackle, apparel and furniture, and of the
goods, ‘wares, and merchandizes, and of the evidences or
proofs which might have been adduced by the Plaintiffs in er+
ror if fuch trial had been had. But the decree of the Court of
Appeals was received and admitted as the only evidence of the
right.of claim of the faid Grenough and others, the libellants, to
the faid Brigantine, her tackle, apparel and furniture, and of the
faid goods, wares and merchandizes, condemned, and of the il-
legality of the capture and condemnation zforementioned in
faid libel, which is contrary to the utage and cuftoms of Admi-
ralty, Maritime and Prize Courts, and altogether unwarranted
by law.

ySixt/y/y. There is manifelt error alfo, in this, viz.~T hat
by the fhewing of the faid Libellants, the monies arifing from
the fale of faid brigantine and cargo, &c. were paid tothe faid
Fofpua Wentworth and George Wentworth as agents, to be
diftributed according to law, viz: one half to the owrers of
the faid privateer, A4’Clary, and the other to the captors, viz.
to the officers and {eamen on board, which were diftributed ac~
cordingly. Whereas in fat by faid final decree, they the Plain«
tiffs in error, and Fofbua and George as agents, and the other
Plaintiffs as owners, are made liable, and condemned in full da-
mages for the whole value of faid brigantine, her tackle, appa-
‘rel, and furniture, and of faid goods, wares and merchandizes,
which is altogether illegal.

Seventhly. There is alfo manifeft error in this, viz.—That
it doth'not appear by the copy of the record of faid Court of
Appeals, filed and ufed in this caufe, how the fame caufe, in
which that court decreed as aforefaid, came before faid court,
or was legally inftituted, orhad day therein, at the time of pafl-
ing faid decree. ~

Eighthly. There is manifeft error in this, alfo, viz.-~That
faid Circuit Court, in pafling faid final decree, and in all the

Vou. II1, K . Admiralty
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proceedings in the fame, a&ed and proceeded zs a Couit of
Admiralty, when as fuch, they, by law, had ne jurifdiction of
{aid caufe, and could not Iemlly take cognizance thereof.

WHEREFORE, for thefz and other errors in the record and
procefs, and ﬁnal decree aforefaid, of the fzid Circuit Court,
the faid Plainciffs in ervor, pray, 'I hat the final decree afore-
{aid, of the faid Circuit Court, may be reverfed, annulled,
and held to be altogether void, and they reftored to all things
which they haveloft.
: JOH N S. SHERBURNE,

Thc Defendants xeplled in nullo ¢ff erratum; and thereupon
iffue was joined.

For the Plaintiffs in error, the arguments were cf the fol-
lowing purpert.

I. Error. This is a queftion between citizens of the
United States a citizen of one State being a citizzn of every
State. Conft. Art. [. Q:1=ftions between fubjeéts of different States,
belong enurely to the law of nations. 3 BL Com. 6g. but be-
tween citizens of the fame. State, the municipal law, even in

‘queftioms of prize during a war, is of fupereminent caifitrol.

1 Woeod, 137. 2 Wood. 3 Wood. 454. Hen .Bl. Rep. 4 T.
Rep. 3 Ath. 195. Parke 166. 180. 3 Bro. 304. But this ap-

- peal vms never properly before the Congreflional Court of

Appeﬂls. Doane petitioned Congrefs, and Conglefs refetred
the petition to the Committee of Appealq 6 7ol. Sourn. Co;zg
133, 167, Lo the cale Of the Sandwich Packet, a conmittee
vzas appointed, and upon their report, Congrefs allowed the
appeal.  Regularly, in the prefent inftance, the appeal ouglt
to have been allowed by the court below, and the record lodg-
ed with the Sceretary of Congrefs; or there fhould, at leaﬂ
appear a {pecial allownnce of the appeal by Voxlorcfs, 5 inn the
cafe of the Sandwich Packet, and not a mere reference to a

. committee. The court of New Hampfhire, in faély refufed

to allow the appeal; and the appezarance of the party in the
-Congrefiionz} Court of Appezls, coulduot cure any defeét, as
he there pleaded direétly to the jurifdition, and notice imm-
fies notning againtt a compulfory judgment.  The legal cuf-
.tomary, modes o compel the returnof a record, by certivrari,
and a writ of diminution, &c. might have been reforted to.
3 Bac. Aor. a0y, Confct on courts. 187. There was no privi-
ty between the Court of Appeals and the Circuit Court;and an
.inferior Court cannot exscute the deciees of a {uperior Court.
y Sid. 418. 1 Fent. 32. 6 Vin. 373. pl 2. Efp. 87..1 Lew. 243.
Raym. 473. Doug. 580. Cozop. 176. _ But had the Congrei-
fional Court of Appeals jurifdi&ion in this cafe ! That court
is extinél; and may now be confidered in the light of a fo-

reign court 3 and the decres of foreign courts are regarded on

a footing
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a footing of reciprocity. Whether, then, the Congrefiional
Court of Appeals, was, in this inftance, a court of the'laft re-
fort, is'the gift of the controverfy 3 and we contend that itwas
not, but that the fuperior Court of New Hampfbire, was, by
the law of the State, the Court of the laft refort..Onan appeal
or on a writ of error, like this, in the nature of an appeul, the

Plaintiff in error may ufe every defence which he could huve

urged below; and the authorities evince that. the competency
of the court giving the judgment may be enq-urcd into. 1 Bac.
Abr.630. L)aug 5.3 Term Rep. 29. 130. 132. 269, Carth. Paris
on ]IZ/II State 1r1(115,222.2’22 2 Dom. 676 Ayl. 72.3. Whether
the Congreflional Court had any Junfu:éhun atall, muft depend

1795
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ona compan(on between the refolves of Congrefs of Nommber :

1775, aud the law of New Hampjbire, of Fuly 1776, ard to

foive that difficulty, threefubordinate queflions may be difcufled:
—~—1it. Had Congrc(ﬂ exclufive jurifdittion of- prize caufes in
Nov. 17750—2d. Are t}‘mr refolutions on that fubjelt man-
datory and abfulute; or recommendatory—and 34, Did they
mc\.fﬁu‘y lmply and authorife, a revifion of faéls, which had
already been cftablifhed by the verdi&t of a Jury —_

1. Had (/nngrefsexg]uﬁvejm|fd1&10nof prize caufes in Now,
1775 ! 1f New Hampjbire had any original right to take cagni-
- zanceof prize caufcs, the Plaintiff in error muft prevail ; for, in
fuch cafe, the jurifdition would be,at leaft, concurrent with that
claimed by Congrefs.  But, wherever an alliance is not.corpo-
ratey but conftdemtc, the f)vuuonty refides in cach State,
Federalift, p. Adams’ Def. 162. 3. Andinthe hiftorics of Hol-
land and of Germany the rule wnll be illuftrated and confirmed.

1 Monze 7 263. 7 Vol. Encyclopedia, 709. C/Jf/i’erf eld’s 1 orks,
1 vol. Sir Wiliiam Temple, 113, Adans’ Def. 362. Now
lhe Statc letam :d all the powers which fhe did not elcprcfsly
furrender to the Union; a State cannot cc afe to be (overelgvl
without its own act; nor can fovereiguty he afferted but. upen
a clear title.’ 7ourn. Comg. p. 49, & Congrefshadonly the
power to recom,nma certain acts to the States, the} had no ab-
folute right to enforce a performance, nor to inflict a penalty
for difobedience.  Whatever power Congrefs ponr" muft,
have been derived from the Pesple. It Congrefs had a right of
erecting Courts of Appeals from New Hzmmﬂ)zre, it muft be

in confequence of ay authority derived from New Hampfoire ;.

—all the other twelve States could not give it: Nor had Con-
grefs the exclufive power of war ; as a rctvofpeltive view of
the revolutionary occurrences will demonftrate.  The Cole-
nies, totally independent of each other before the war, became
diftinct, independent, States, -when they threw off their allg
giance to the Britifh crown, and Congrefs was no lomrer a
Convention of Agents for Colenies, but of A!'nb.z.(f,v‘orc Trom
. {:re~
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1795. fovereign States. Adams’ Def. 1 wol. 362. 3. 4. In that cha-
o raller they were uniforinly confidered by Congrefs ; and on
the 24th of Fune, 1776, [2 Vol Jfourn. Cong. 229.) when
that body recommends pafling laws on the fubject or treafon,
the crime is declared to be committed againft the colonies,
individually, and not againft the confederation. The pow-
ers of the firft Congrefs of 1774, were, indeed, only thofe
of confultation, to proje&t the proper meafures for obtaining
a redrefs of grievances: they were, in effe@, a counfel of ad-
vice. Their credentials, as well as the opinions of writers,
manifeft the truth of this affertion. 1 Ramfay’s Hift. 143.
Fourn. Cong. 17. 54. 55 The fecond Congrefs fat on the
fame authority ; with the fame latitude to obtaina redrefs of
grievances ; but, all the credentials of the members bear date
before the news of the battle of Lexington; (19 April 1775)
thofe from Pennfylvania, New-Ferfey, and Virginia, merely
authorife a meeting in Congrefs ; and none of the reft hold out
the idea of war, though thofe from Maffachufetts feem to have
© given the greateft latitudes 1 Fourn Cong. 56. 3 Vol Cong. 14.
It appears clearly, then, thut Congrefs at thofe ftages of the
Revolution, poffefled no pofitive powers, by exprefs delega-
tion. When, however, the war afterwards came on, Congrefs
feized on fuch powers as the neceflity of the cafe required to
be exercifed : but ftill, the validity of thofe powers depends on
{ubfequent ratifications, or univerfal acquiefcence; and if
" New- Hampfhire has ever ratified the aflumiption of a right to
hold appeals in all cafes of capture as prize, we abandon the
caufe. But in a variety of inftances, it is manifeft, that, al-
though fome of the affumed powers of Congrefs were
confirmed, others were denied and repelled. Thus, the
power of embargo was defired by Congrefs, but never con-
ceded by the ftates. 4 Fourn. Cong. 575. 321.331; and in
Pennfylvania, it was even thought neceflary to pafs a law
to indemnify, all perfons, who aed under the authority of the
refolutions “of Congrefs, &c. 2 Vol. Dall. Edit. 111. Still,
thowever, it is eonceded, that Congrefs, from the neceflity of
the cafe, and a general acquiefcence, might raife an army, and
direét the military operations of the war; though even in thae
refped, it is quettionable, whether Maffachufetts would have
confented to the ‘Congreflional appointment of a commander in
<hicef, had General #ard been fuccelsful at Bunker’s Hill.
But the States, by their acquiefcence in this exercife of the
rights of war, on the part of Coungrefs, did not convey an
‘exclufive power to the Federal head, nor diveft themdelves of
their individual authority to wage war, iTue letters of marque,
fc. War js that ftate in which a nation profecutes its rights by
force, Vatt. b. 3. c. 1. f-.1. Now, the fact is, that the News
' England
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England colonies had firft made war, according to this defini-
tion; and at their inftance the other colonies afterwards joined
them. 1 Ramfay’s Hift. 192, New-Hamp/bire, accordingly, vo-
ted 2000 men for the fervice. Jb. 395; eftablifhed poft-offices;
and vefted a committee of fafety with powers equal to thofe of a
difator. Ib. 395. Connelticut, likewifle, made war on her own
individual authority; Ticonderoga was taken bv Allen; and
Arnold made a prize of a veflel on Lake Champlaine. Gord,
Hif?. 349. 1 Vol. Fourn. Cong. 1. At this period the States
muft have been poflefled of individual fovercignty; for, the
fovereign power alone can raife troops. Vatt. b. 2. ¢. 2. [0 73
and both Maffachujetts and Connelticurt had altually fitted sut
and armed veflels to cruize againft the enemy in O&ober, 1775,
{South-Carolina foon following the example) whereas the re-
{olution of Congrefs refpeéting prizes, did not pafs dll the fuc-
ceeding month, Gord. Hift. 428. Ramfay’s Hif?. 224. Could
the refolutions of Congrefs at that time take away the jurifdic-
‘tion of New-Hampjhire, without her own confent ? and the
aticles of confederation, ata later period, exprefsly referved
to the refpeltive ftates, the right of ifluing letters of marque,
ic. after a declaration of war by the United States. By confi-
dering the circum{tances under which Congrefs exércifed other
powers, we may be furnithed with fome analogies in fupport
of our doCtrine, refpelting the power claimed, as an incident
of war, to hold appeals in all cafes of capture. Congrefls
were allowed to iflue money ; but they could not guard it from
counterfeit, nor make it a legal tender ; nor effeCtually bind
the States to redeem it; though all thele incidents were effen-
tial to fupport the credit and currency of the mopey. Congrefs
affumed thepower of regulating the poft-office; but they could
. impofe no penalties for a breach of their refolution an the fub-
ject. Congrefs received Ambafladors, ‘and other public mini-
Aters; but when the immunity of the French minifter’s houfe
was vielated, the State of Pennfylvania only could punifh the of-
fender. Dall. Rep. De Longchamp’s cafe. Congrefs made
treaties, but they could make no law to enforce an obfervance of
them. Even for effeCtuating their refolutions, relative to ad-
miralty jurifdictign, Congrefs were .obliged to addrefs them-
felves by recommendation to the ftates, individually; § Youra.
Cong. 2153 and New-Hamp/hire pafled a law, granting to Con-
grefs the power that was requefted, in the cafe of foreigners on-
4y, with an allowance of only a day for making the appeal. In
that law Congrefs acquiefced, b, 459. till the difpute arofe
ai this very cafe. o Feurn. Cong. 45.87.97.98. Dall. Rep.
7i1. This dittin€ion has beentaken in Peanfyluania, that on
the evacuation of Philadelphia, all puplic military property be-
Jonged toCongrefs, and all private pioperty to the State. To
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manifeft, if poflible, more forcibly the participation of the indi-
vidual ftates, in the power aflumed and exercifzd by Congrefs,
we find that the very commiflions iffued by Congrefs, were
counterfigned by the Governors of the refpedlive ftutes. By
the law of New-Hampfbire, pafled in July 1776, a power
was given to the Executive to iffue letters of rmarque, &c.
and the a& of counterfigning the congreflional commiilions
was equivalent to the exercile of that power. In the inftruc-
tions to privateers, it is, likewile obfervable, that Cougrefs
authorifc the captors to proceed to libel and condemn their pri-
zes “in any court ercéled for the trial of mariti ne affairs, 1n
any of thefe colonies.” 2 Fourn. Cong. 106. 116. 118. But
furcly, it is poflible for a ftate, to delegate the power of iffuing
leteers of marque, &c. and yet retain a jurifdiction over prizes
brought into her ports; or, reverfing the propofition, to give
up that jurifdiGion, and yet retain the power of iffuing letters
of marque, A court of appeal is not a neceflary incident of
fovereignty. Ifthere be a court judging by thelaw of nations,
no complaint can be made by foreign powers ; the refl depends
on municipal law. g4 7. Rep. 382, 3 Ath. got. Coll, Furid.
It has been queftioned, indced, whether any court can decide
on the legality of a prize, which has been captured under the
authority of a different power, from that by which the court
was conftituted : but in the cafe of a confederated fovereignty,
each member of the confederation may, undoubtedly, give

. power to the others to decide on prizes taken under its feparate

authority. Thus, likewife, it appears that -France eftablifhed
courts in the Weft-Indies, to determine the legality of prizes
taken by American veflels, although no article of the treaty
provided for fuch an eftablittment. 5 Fourn. Cong. 440. In other
treaties, however, the cafe is exprefsly provided fory and the
judicatures of the place, into which the prize, taken by
cither of the centraling parties, fhall have been conduéted,
may decide on the legality of the captures, according to the
l1ws and regulations of the States, to which the captors belong,
Pruffian Treaty. Art. 2x. [0 4. Dutch Treaty. Art. 5. Swe-
difh Treaty, Art. 18. [0 4. But the language of the articles of
confederation demonftrates the political independence, and fe-
parate authority, of the States: “ cach ftate retains its fove-
reignty, freedom, and independence, and every power, jurif-
diction and right, which is not by this-confederation exprefsly
delevated to the United States, in Congrefs aflembled.” A7t
2. If, indeed, the States had not, individually, all the powers
of fovercignty, how could they transfer fuch powers, or any
of them, to Congrefs? Docs not: Congrefs itfelf, by the ap-
pointment of a committee to draft the articles of confederation 5
and by its carneft folicitation, that the feveral ftates would ra-
: tify
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tify the inflrument;. evince a fenfe of its own political impo-
tence, and of the plenitude of the State authorities ! But, after
ally it muft ‘be confidered that Doane, the Defendant in error,
waved the appeal to Congrefs, by cayrying his cale into the
Supreme Court of New- Hamp/bire, inftead of applying imme-
diately for relief to Congrefs, when the inferior State Court
refufed to grant an appeal to the congreflional court of appeals;
and the Supreme Court of Maffachufetts has determined in an
altion of Trover between the fame parties, that the court of
appeals had no jurifdiction in this caufe.  Sit finis litium.

2. The fecond fubordinate queftion is---Are the Refolutions
of Congrefs, refpecting prize caufes, mandatory and abfolute ;
or only recommendatory ! In fpirit and in terms they are no
‘more than recommendatory ; fuch as the State might at plea-
fure, either carry into effed, or reje@. The State, which erec-
ted the Court of Admiralty, potleffed the power, likewife, to
regulate the Appellate jurifdiétion from its decrees. Thus, the
a&t of Pennfylvania modelled the Appellate power in a {pecial
manner, as to the time of appealing ; and denied the appeal al-
together, as to faéts found by the verdi& of a jury. ‘The Su-
preme Court of New-Hampfhire was in exiftence long before
the Refolutions of Congrefs were pafled 3 and there is no pre-
tence for Congrefs to claim a controuling,or appellate, power,
upon the judgments, or decrees, there pronvunced ; though
Congrefs might recommend a particular mode of proceeding
as convenpient and advantageous.  As far asrefpeled Foreign-
ers, New-Hampfhire coacurred in the opinion of Congrefs;
but rejected it in cales, like the prefent,betweencitizens.

3. The third [ubordinate queftion is---Whether the Refolu-
tions of Congrefs, neceflarily imply and authorife a revifion of
falts, which had already been eftablithed by the verdict of a ju-
ry ! The fiir conftru&ion of the Refolution of Congrefs is,
that there fhall be an appeal'on points of law appearing en the
record. Theappeal from a jury is not known here, though it
is familiar in New-England 5 but even in New-England, the
appeal is always from one jury to another jury, and a jury may,
in fome meafure, proceed on their own knowledge. 3 B/ Com.
330. 367. In the cafe of the Sloop Afive ( 2Vol p. ) the
Chief Juftice (M’KEan) was decifively of opinion, that an
appeal did not lie from the Admiralty of the State to the Con-
greflional Court of Appeals, as to facts found by a Jury : and,
in the fame cafe, the General Affembly exprefled the fame opi-
nion, by their inftructions to the Delegates in Congrefs. Four-
nals, 31/F of January, 1780. ~ After a jury Trial, facts cannot
be re-examined on a writ of Error. '3 Bl. Com. 330. 367.

1795-
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1795- . Ernror. It appears on the record that Doane was dead

A~ when the judgment was given: for, the libel itfelf fets forth
the commitment of adminiftration to his reprefcntatives before
judgment; and, although that may not be conclufive, it is
ftrong evidence of his death, upon which the court will decide
the fa&. Pr. Reg. ch. 1.p.264. 3 & q Wood. 377. 2 Bac.
204. 4 Vin. 429. 1. Raym. 463. 1t has been fad, that even
if Doane were dead, it was no abatement, beingin a civillaw
court. I Cha. Ca. 122: but the cafe referred to, as an autho-
rity, was merely a bill of review, which is not frifti juris,
and was difmiffed. Befides, the perfon who filed that bill had
no privity, and was not entitied to it; and evenif he had, the
exception might have been error, notwithftanding the difmiffal
of the bill. It is likewife faid, that death was no abatement
inan ecclefiaftical court. Lew. 5 but it is evident from
the authority cited, that the party reprefenting the deceafed,
muft come into court before judgment can go againft him. g
Huberus, 582. "The moft that can reafonably be urged is,
that the decree was good, fo far as it pronounced the capeured
thip to be free; but it was void, fo faras it made any order up-
on Doane to doany particular aét.  See 3 1. Rep. 323. Thé
Circuit Court (which has been called a court of review) was,
in fa&, only the Court of Appeals continued; but Doane’s
adminiftrators were never called upon, and, therefore, could
not he obliged to go into thatcourt. The ground of the epi-
nion of the Circuit Court is, that damages fhall be recovered
for not reftoring the property to Doane ; who, being then dead,
the reftitution was impoffible.  Befides, lctters of adminiftra.
tion were only taken out in Maffachufetts, which would not
operate in New Hamp/hire, where alone, if any where, the
debt was valid.  Lovelace on wills,

I1I. Error. The argument in fupport of this error has
been anticipated in difcufling the firft error afligned.

IV. Error. Damages were not afked by the Libellant in
the Circuit Court. The libel prays, indeed, that the decree
of the Court of Appeals might be carried into effect; that
damages might be given for the illegal capture of the fhip; and
that general relief might be granted; but it does not pray for
damages on account of the non-performance of the decree ot
the Court of Appcals, A judgment which gives damages,
where they ought not to be given, is erroncous: as where the
damages are laid at 100l. in the declaration, and the judgment
is rendered for 200l. No damages are to be allowed on rever-
fal. Lee oncapt. 241. There ought to have been an account
of the value of the thing to be reftored, by the decree of the
Court of Appeals; and as that court gave no damages for the
unlawful taking of the veflel, no other court had power to é;ive

. them.
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them. Nor;: indeed, ought any damages to have been given, 1795
as the order for reftitution was not direted to the Refpondents. ‘g
.Befides the damages are given againft the Defendants jointly,

whereas each fhould have been charged feverally with the fum
whjch-came into His hands ; 3 7% Rep. 371. Cowp. 506. 4 Vin.
_844. § Vin 252, And itdoes not evén appeat that they had nos

tice of theé.decree of theé Court of Appeals, though it is ftated

on the record that they were heard by their advocates fometime

before it was pronounced. A monition fhould have iffued;

and the fuperior court fhould have inhibited the court of New
Hampyhire from proceeding on their judgment: otherwife; if

that court did fo proceed, and under their 6rder the vellel was
.fold and the money paid away; the perfons who paid it are not
refponfible. 3 7. Rep. 125.- An agent paying over truft me=

ney without notice of appeal, is excufed. 4 Burr. 1985. Cowp.

565. 2 Ld. Ray. 1210. - And thé Admiralty only compels

agents to account for the money actually in their hands. H. Bl

476. 483 3. T. Rep. 323. 326. 7.343. 4 T. Rep. 382. 393. I.

Bl Rep. 315. In the Admiralty a number of perfonsare joined,

in order to prevent a multiplicity of fuits ¢ but, fubftantially,
“each perfon ftands on his owri Jeparate ground, and a mog’e
is -eftablifhed for aflefling feveral damages, Doug. 57¢%.

V. Error. That the court below did not examine into

the merits, canrot be deemed efror, if they had nojurifdiGion
“to meddle with the fubje&t at all. This aflignment of error,
therefore, cannot be maintained. -

VI. Error. Theargument on this, was anticipated in
.~ the difcuflion of the 4th efror affigned. ~

VIl. ErroR. 'The argument on this, was anticipated in
tbe difcuflion of the firft error afligned. , .

VIIIL. Error. The fate of this error was fubmitted,
without remark, to the opinion of the court.
~.For the defendant in error, the anfwers were of the follow-
Ing tenor. . : :

[. ERROR :—T he objéction that the appeal was not properly
before the Congrellional Court, ought not at this ftage to be
fuftained, fince the party appeared there, and pleaded to the
jurifdiction; and the court took cognizance of the caufe.
T'he court dd guem, and not the court @ quo, the proceeding is
brought, muft determine whether the appe# lay. A certified

[~ Opy

* Paterson, Fufice :—If the damages were improperly given, Jointly,
by the Circuit Gonrt, can this court reéify the errer, or dire& the Cira
cuit Conrt to doic? ‘ X

Bradford :—This Court cannot do it, becanfe they are not poffefled of
evidence to (hew in what proportions the damages ought to be paid by
the Refpondents.

Vo 1l L
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.. 1795. copy of the decree of the Court of New Hampfhire was lodgs
- \m~ ed with Congrefs; and the cafe was treated in the fame way
“that Congrefs (who were not bound down to particular forms)
treated other fimilar cafes. Nor can it injure the Defendant
‘in error, that he took his firft appeal to the fuperior Count of
New Hampfbire; for, that State had certainly a right to efta.
blith different Courts of Appeal, provided the laft refort was
made to Congrefs. But an appeal was tendered and refufed ;
‘and a certiorari only ‘liesto Courts of Record, which was not
the cafe with the inferior Court of New Hampfbire. Thea&
of Congrefs direfts a removil by writ of error in all cafes
and therefore takes away all objectiens not appearing on the re«
cord, Nor is it effetual to fay, that an inferior court cannot
execute the judgment of a fuperior Court; for, we had no re-
“medy 4t 'common law ; the queftion of prize or no prize being:
“folely of ‘Admiralty jurifdi¢tion. Dall. Rep. : the only re.
medy was in the Diftrict Court of New Hampfhire, It has
-even-been contended, that a Court of Admiralty of England
may grant execution on a judgment in Friezland againtt an
Englipman. 6 Vin. 513.pl. 12. 1 Lev.2367. 1 Vent. 32. Godb,
~260. and a-Court of Admiralty may proceed to give efte&t toits
own fentencé upon a new libel being filed. 4 T, Rep. 385. We
contend then, that Congrefs had jurifdi¢tion to determine the .
appeal ‘as well before, as after, the ratification of the articles of
confederition :~before the ratification, from the nature and ne-
ceflity of the cafe; and after the ratification from the force of
the compadt.  Congrefs was chofen by the reprefentatives of
the people; and when war commenced, it'could not have been
profecuted, without vefting that body with ajurifdiCtion, which,
Ahould pervade the whole continent. A formal compact is not
effential to the inftitution of 2 government.  Every nation thay
governs itfelf, under what form foever, without any depend.
ence ona foreign power, is a fovereign flate. In every fociety
there muft be a fovereignty. 1 Dall. Rep. 46, 57. Vatt. B. 1.
¢h. 1. [ 4. The powers of war form an inherent characterif-
tic of national fovereignty; and, it is not denied, that Congrefs
poflefled thofe powers. As, therefore, the decifion of the
queftion, whether prize, or no prize, is a part of the power
and law of war, Doug. 585. 6. and muft be governed by the
Ww of nations, 3% Com. 68, 69. 2 Wod. 139. 4 Term Rep,
394, 400, 401, 1t follows, as a neceflary confequence, that if
Congrefs poflefled the whole power of war, it poflefl. .
ed all the parts ;—the incidents, as well as the principal jurif.-
diftion. Under this impreffion, Congrefs recommended the
inftitution of prize courts in the feveral States; but referved
to itfelf the right of appeal ; and its journals are filled with
the exercife of powers derived from the fame fource, andhav.

ing
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ing no greater pretenfions to validity. On the 2d May, 1773, the
militia are directed to be trained for defence. On the 1ft Fuze,
Congrefs declare that they ftand on the defenfive merely, and
the invafion of Canada by any of the Colonies is objeéted to.

Onthe 14th Fune, an army is direCted to be raifed. "On 15th.
- Juneya General is appointed.  On'the 6th Fuly, war'is, in ef-

fe&l, declared:  On the 7th Nyvember, the articles of war, in-

fliting death in certain cafes, were pafled. On the 25th Now.

the refolutions concerning prizes werc adoptcd. On the 28th Ap-

vember, rules and orders were eftablifhed for the government,
of the navy. On the 5th December provifion was made for falvage,
in the cafe of re-captured veflels. On the 13th Deceinbera ficet
was eftablitbed. Qn 20th December it was declared that the
law of nations fhould regulate the proceedings in prize ¢aufes.
On 22d December, the Naval Committee act.  On 26th Dee.
the United Colonies are pledged for the redemption of the paper
money. On the 23d March and 24th Fuly, 1776, the cquipment
of privateers is authorifed. On 2d and 3d Apri/, the form of a
commiffion for privateers is fettled. On the 4th Fuly, indepen..
denceis declared. On 26th Aug. half pay was allowed to difabled
officers. On §th September, it was refolved that propoficions for
peace thould only be made to Congrefs. On the gth Septern-
berja committee is appointed on an appeal in the cafe of the
fchooner Thiftle, and the ftile of the confederation was changed
from « United Colonies « t0” United States.” On 16th September,
additional battalions were raifed. On 2oth September, a new
fet of articles of war, were fubftituted inftead of the former. On
the 21t Os#ober, the oath to be taken by officers in the Conti-
nental fervice was prefcribed. On 3oth Fanuary and 8§th Mey,
1777, a ftanding.committee was appointed, to hear and deter-
mine appeals. On 31ft Fanuary,adecree of a committee was fet
-afide on an appeal.  On 8th May, a new commiffion for pri-
vateers was fettled.  On the 14th OcZober, Congrefs refolved
to retaliate by condemning as prize, the evemy’s vellels,
brought in by their own mariners, On the 6th February, 1778,
Congrefs formed a treaty of alliance with France. On gth
Ty, 1778, the articles of confederation were ratified and fign-
ed by all the ftates, except-New- Ferfey, Delaware, and Ma-
ryland. On 27th Fuly, 1778, new members were added to the
committee of appeals. On 14 Fanuary, 1779, Congtefs refolved
that they would neot conclude a truce or treaty with Grear-
Britain, without the confent of France, On the 6th of March,
the objeétion to the appellate jurifdiction of Congrefs, as to falls
found by a jury, was urged by Penunfylvania in the cafz of the
floop Attive. On15th Fan. 1780, and 24th May, acourt of appeals
in the cafe of captures was inftituted. On 21ft Fanwary and 30th

March, 1784, the proceedings in the cafe of the Sufanna, came-

befote

1795-
e~
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1795. before Congrefs. On 24th May, 1780, the ftile of the court of
v~ appealswas fettled.  On 26th Fune, 1786, a court of review was
inftituted, After fo extenfive a difplay of power and jurifdic-
tion, it 1s abfurd to oppofe theory to praétice, and to reafon
in the abftrad, inftead of adopting the evidence of falts. But
on principle as well as practice, the old commiflioners of ap-.
peals had jurifdiction. Congrefs had an imperfect fovereignty
previous to the declaration of independence; and the arti-
cles of confederation are only a definement of rights, before’ -
vague and uncertain, The aéts of Congrefs were either per-
formed by virtue of delegated powers, or of fubfequent ratifi-
cations, and the acquiefcence of the flateflegiflatures and the
* people. On the declaration of independence, a new body po-
litic was created; Congrels was the organ of the declaration;
but it was the a& of the people, not of the ftate legiflatyres,
which were likewife nothing more than organs of the people,
Huving, therefore, a national fovereignty, extending to all the
powers of war and peace, including, as a neceflary incident,
the right to judge of captures, the commiffioners of appeals
were lawfully inflituted ; and it is abfurd to fay that both the
Federal and State governmerits held fovereignty in the fame
points, nor €an the jurifdiction of the court of appeals that fuc-
ceeded the commiflioners be now queftioned, There would,
indeed, be no end of difputes, if the judgments of a Su-
reme Court, on the point of jurifdition, could be enquired
_1nto.  Lee on Cap. 242. Gollec. Jurid. 153. 139." 3 Bl Com,
411. 57. 1 Bac. Abr 524, That point was lawfully beforg
the court of appeals; and the court of appeals, when they
made their decree, in 1783, were clearly the fupreme court
of ‘admiralty ynder the confederation. The court of appeals
took the caufe up, as it had” been left by the commiflioners of
appeals; and not on a new appeal from New-Hampfhire;
they, therefore, virtually decided, that the commiffioners of
appeals had jurifdiction.  If; then, this court may now enquira
into the judgment of the court of appeals, every diftrick court
in the Kgfn‘i;‘on may do the fame; and the controverfy would
never be at reft, - .
The individual States had no right to ere& courts of prize,
but under the authority of Congrefs, who derived their au-
thority from the whole people of Awmerica, as one united body,
Was it not confidered, during the war, by every man, that
Congrefs were thus vefted with this and all the other rights
of war and peace, and not the individual ftates ? Why, clfe,
was it neceflary by a fpecial refolution of Congrefs, (4 April,
1777) to give validity to captures made by privateers bearing *
commiffions iflucd by the governor of North-Carolina, previ=
oully to the gth of Aprily 17771 And on what other. principle
o ' ' could
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eould that refolution be « tranfmitted to each of the United 1793.
States,as a law in any prize caufe, which may be depending or \mus
inftituted in any of the courts therein, and to fecure the con-
demnation of veflels taken under fuch commiffions?” The
very privateer. that made the capture in queftion, was com-
miflioned by Congrefs; and the ufual bond was given by
her owners to the Prefident of Congrefs: Could, then,
a privateer a&ing under the commiffion of Congrefs, be:
deemed to a& under any other authority ; or be governed by.
any other laws than thofe which Congrefs had prefcribed?
Had New-Hampfbire a right to erect courts for the condem-:
nation of prizes made by veflels commiffioned by Congrefs,.
unlefs by the authority of Congrefs, and upon the terms of
their refolutions ? :

It is urged, however, that this is a cafe between citizens of
the fame country; and, therefore, not within the general
principle: But we anfwer, that a citizen of Maffachufetts is a.
foreigner with regard to New-Hampfhire. The law of New-
Hampfhire, refpeéting admiralty matters, pafled in 1776, long
before the articles of confederation were ratified; and ’till
thofe articles were ratified, there is no colour to alledge, that
the citizens of one ftate, were citizens of all the reft.” But,
if Congrefs had a jurifdiction co-extenfive with the object, they
are alone competent to modify or limit its exercife: and, when
they referved to themfelves the appeal i all cafes, it is clear:
that they intended an appeal fhould lieas well in cafes between
citizens, as in cafes between citizens and foreigners ;—from:
the verdiét of a jury on matters of faét, as welF as from the
judgment of the court in matters of law. Nor can the munici-
pal law of a ftate, govern the queftion of prize, or no prize,
even between citizens ; though it may regulate the diftribu~
tion of prize money, for, in that refpe&, none but the citizens of
the ftate can be interefted, In the cafe of the floop Aiive, all
the ftates but Pennfjlvania voted originally that the decifion
fhould be according to the law of nations, and not according
to the municipal law of the ftate; and although in the year
1784, fix of the ftates voted in fupport of a different opinion ;
yet, it muft be recollefted that the hearing was then exparte
Congrefs were evidently influenced by -an apprehenfion of the
confequence of enforcing the decree of the court of appeals in
that cafe againft the State of Pennfylvania, as they have been
in this cafe againft the State of New- Hampfhires and the whole
proceeding was marked and difcoloured with want of candor. -

I1. Error »—The death of Doare, under the circumftances
that appear on the reécerd, and the law and practice of the court,
did not abate the appeal.  Every intendment will be made ta
fupport a judgment. 1 /7). 2. 2 Stra. 1380, Regularly, in<

dced;
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1795. deed, a fuit abates by the death of “the party; but the
A~/ law is not invariably fo, where the party dying is imaterial to

the caufe. 1 Eq. Abr. 1. The proceeding in the prefent
cafe was in rem; and, therefore, the life of the party was not
material.  Ay/iff. The court refufed to examine into an abate-
ment by death,- in" a bill of review for that purpofe, the decree
being made twenty years before. 1 Cha. Ca. 122. Nor is
there any abatement by death of parties in a fpiritual court. 2
Roll. Rep. 18. 2 Lev. 6. And this being a court of civil law,
the principle equally applies. The prefent record ftates that the
appellant and appellee appeared by their advocates; and if
any error in this refpect occurred in’the court of appeals, a
court of review was eftablithed by Congrefs, who might have
examined and corre@ed it; there is no court that has now a
jurifdiétion to do fo; though the error, if it exifted, thould
have been afligned, and relied on, in the Circuit, Court for
‘the diftri& of New-Hampfhire. But, after all, the court may
rejeét that part of the libel, which ftates the adminiftration to:
have been committed, prior to the time of pronouncing the
judgment of the Court of Appeals. 2 Vin, 404. pl. g (bis.)
pl 5. pl 7. pl. 9. pl. 11. It is not faid by the record that Doane
was then dead, but merely that adminiftration had been grant-
ed on his eftate, which is only evidence of his death. On this
point alfo-were cited Braok. Tit. Fudgment 113. Sal. 8. pl,
21. Salk. 33. pl. 6. Carth. 118.

IlI. ErREOR :—The argument in oppofition to this aflign-
ment of errors, has been anticipated in difcufling the furft
Error. ‘

IV. Error :—That the Circuit Court gave damages, where-
as the judgment of the Court of Appeals was for reflitution,
is not a valid objection. If the Court of Appeals had attached
the party, damages muft have been paid before he would have
been difcharged :—damages are the fubftance of the whole pro-
ceeding. Nor is it exceptionable, that damages are not ex-
prefsly prayed for by the Itbel; fince that is neceflarily includ-
ed in the prayer for general relief.

"~ V, Error :—~That the Circuit Court did not enquire into
the merits of the original decree, is furely no legal objeétion.
There were no merits out of the record, brought before the
court, Ifany falts had been offered and rejected, a bill of

* exceptions might have been taken. Nor can this court en-
quire into the faéts, The law gives an appeal from the Di-
ftriét to the Circuit Court; but a writ of error only lies from
the Circuit Court to the Supreme Court. On a writ of Er-
ror, no extrinfic fat can be enquired into; and the diverfity of
the procefs proves, that it was the intent of the Legiflature to
preclude fuch an enquiry, - . VI



SupreME CouURrT of the United States, 79

V1. Error :—The damages, it is contended, ought to have . 1795

een feveral and diftributive, according to the a&tual receipt of o~
the different parties; and itis faid that a mere agent ought not
-to be made refponf{ible, after he has bong fide paid over the mo-
ney ; but the injury was done by the joint act of the original
Libellants; Wentworth’s paying away the money which he had
received as ageht, is denied and traverfed in the replication ;
he muft have bad full notice of the appeal, and, therefore, aéted
at his own peril. If, however, the judgment of the Circuit
Court fhould be deemed erroncous in’ the mode of decreeing
damages, this court will correét it, and give fuch a judgment as.
the court below ought to have done.  On this point the follow-
ing authorities were cited: Doug. 577. 1 Dall. Rep. 95.

VII. ErroR :—Theanf{wer to this aflignment of error was
anticipated inthe courfe of the preceding anfwers.

V1L Egror:—That the Circuit Court had juri{diction as
a Court of Admiralty, has been decided in the cafe of G/afs et al

-@. the floop Betfey*. - )

On she 24th of Feb. 17935, the Judges delivered their opi-
nions feriatim.

PaTersoN, Sufice:—This caufe has been much ob-
fcured by the irregularity of the pleadings, which prefent a med-
ley of procedure, partly according to the common, and partly
according to the civil, law. We muft endeavour to extract a .
ftatg of the cafe from the Record, Documents, and Ads, which
have been exhibited. &

[Here the Judge delivered the hiftorical narrative of the
caufe, with which this report is introduced, and then proceed-
ed as follows ] S

PartersoNy Fuffice. 1 have been particular in ftating
the cafe, and giving an hiftorical narrative of the tranfaltion,
in order that the grounds of decifion may be fully underftood.
The pleadings confift of a heap of materials, thrown together
in an irregular manner, and, if examined by the. ftriét rules of
common law, cannot ftand the teft of legal criticifm. We
are, however, to view the proceedings as before a Court of
Admiralty, whieh is not governed by the rigid principles of
common law. Order and {yftematic arrangement are no fmall
beauties in juridical proceedings; and, whatever may be faid

“to the contrary, -it will, on fair inveftigation, appear, that good
pleading is founded on found logic, 2nd good fenfe.

In the difcufion of the caufe, feveral queftions have been
agitated ; fome of which, involving conftitutional points, are
of great importance.

The jurifdiGtion of the Commifioners ef Appeals has been
queftioned. '

The -

® See ant, p. 4
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1705. © The jurifdi€tion of the Court of Appeals has been quefs

by~ tioned.

Thefe jurifditions turning on the competency of Congrefs,
it has been queftioned, whether that body had authority to in-
ftitute fuch tribunals. . N

And, laftly, the jurifdi&ion of the Diftri& Court of New

" fHampjhire has been queftioned: In every fltep we take, the
point of jurifdiction meets us.

I The queftion firft in order, is; whether the Commiflioners
of Appeals had jurifdition, or, in other words, whether Con-
grefs, before the ratification of the articles of eonfederation,
had authority to inftitute fuch a tribunal; with appellate jurif-
di¢ion in cafes of prize? .

Much has been faid refpe&ting the powers of Congrefs.  On
this part of the fubject the counfel on both fides difplayed grezit
ingenuity, and erudition, and that too in a ftile of eloquence
equal to the magnitude of the queftion. "The powers of Con-
guefs were revolutionary in their nature, arifing out of events,

-adequate to évery natianal emergency, and co-extenfive with
the objedt to be attained. Congrefs was the general, fupreme,
and econtrouling council of the nation, the centre of union, the.

* centre of force, and the fun of the political fyftem. To deter-

“mine what their powers were, we muft -enquire what powers
they exercifed. - Congrefs raifed armies, fitted out a navy, and

_ preferibed rules for their government: Congrefs conduéted
all military operagjons both by land and fea : Congrefs emit-
ted bills of credit; received and fent ambafladors, and made

“treaties : Congrefs commiffioned privateers to.cruize againft
the enemy, direted what veflels thould be liable to capture,
and prefcribed rules for the diftribution of prizes. Thefe high
alls of fovereignty were fubmitted to, acquiefced in, and ap-
proved of, by the people of America. In Congrefs were vefted,

. becaufe by Congrefs were exercifed with the approbation of
the people, the rights and powers of war and peace. In every

_ government, whether it confifts of many ftates, or of a few, or
whether it be of a federal or confolidated nature, there muft be
a fupreme power or will 5 the rights of war and peace are
component parts of this fupremacy, and incidental thereto is
the queftion of prize. The queftion of prize grows out of
the nature of the thing. If it be afked, in whom, during our
revolution war, was lodged, and by whom was exercifed this
fupreme authority ?  No one will hefitate for an anfwer. it
was lodged in, and exercifed by, Congrefs ; it was there, or no
where; the ftates individually did not, and, with fafety, could
not exercife it. Difaltrous would have been the iffue of the
conteft, if the States,. feparately, had exercifed the powers of

war. For, in fuch cafe, there would have been as many fu-
' preme
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" preme wills as there were flates, and as many wars as there
were wills.  Happily, however, for 4mcrica, this was not the
cafe ; there was but one war, and one fovereign will to con-
dut it. The danger being imminent, and comeon, it became
neceflary for the people or colonies to coalelce and act in con-
cert, inorder to divert, or break, the violence of the gathering
ftorm ; they accordingly grew into union, and formed one
great political body, of which Congrefs was the diretting
principle and foul. As to war and peace, and their neceflary
incidents, Congrefs, by the unanimous voice of the people, ex-
ercifed exclufive jurifdiction, and ftood, like Jove, amidit the
deities of old, paramount, and fupreme. The truth is, that the
States, individually, were not known nor recognized as {ove-
"reign, by foreign nations, nor are they now ; the States collec-
tively, under Congrefs, as the conneéting point, or head, were
acknowledged by foreign powers as fovereign, - particularly in
that aceeptation of the term, which is applicable to all great
national concerns, and in theexercife of which other fovereigns
would be more immediately interefted ; fuch, for inftance, as
the rights of war ‘and peace, of making treaties, and fending
and receiving ambafladors. Befides, every body muft be amena-
ble to the authority under which he a&s. If he accept from
Congrefs a commiflion to cruize againft the enemy, he muft be
refponfible to them for his condu&. If, under colour of fuch
commiffion, he had violated the law of nations, Congrefs would
have been called upon to make atonement and redrefs. The
perfons who exercife the right or authority of commiflioning
privateers, mufl, of courfe, have the right or authority of exa-
mining into the condudl of the officer alting under {uch com-
miffion, and of confirming or annulling his tranfa&ions and
decds. In the prefent cafe, the Captain of the A4’ Clary obtain-
ed his commiffion from Congrefs ; under that commiffion he
cruifed on the high feas, and captured the Swfanna ; and for the
legality of that capture he muft ultimately be refponfible to
Congrefs, or their conftituted authority. This refalts from
the nature of the thing ; and, befides, was exprefsly ftipulated

“on the part of Congrefs.  The authority exercifed by Con-
grefs in granting commiflions to privateers, was approved and
ratified by the feveral colonies or ftates, becaufe they reccived
and filled up the commiflions and bonds, and returned the lat-
ter to Congrefe—>New- Hampfhire did fo, as well as the reft.

Another circumftance, worthy of notice, is the condudt cf
New-Hampfhire, by her Delegate in Congrefs, in the cafe of

‘the floop Aiive. As of Congrelsy 6th March, 1779.~By this
decifion, New- Hampfbire concurred 'in binding the other ftates.
Did fhe not al{o bind herfelf ?  Before the articles of confede -
ration were ratified, or even formed, a leaguc of fomekind fub-

Vour, 1. fifted
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1795, fifted among the flates 3 and, whether that league originated in
Ly~ compact, or a fort of tacit confent, refulting from their fituation,
the exigencies of the times, and the nature of the warfare, or
from all combined, is utterly immaterial. The States, when in
Cengrefs, ftood on the floor of equality; and, until otherwife
ftipulated, the majority of them muft controul. In {ucha con-
federacy, for a ftate to bind others, and not, in fimilar cafes, be
bound herf 1, is a folecifm,  Still, however, it is contended,
that New- Hamp/hire was not bound, nor Congrefs fovereign as
to war and peace, and their incidents, becaufe they refifted this
“fupremacy in the cafe of the Sufanna. But 1 am, notwith-
ftanding, of opinion, that New-Hampfhire was bound, and
Congrefs fupreme, for the reafons already affigned, and that fhe
continued to be bound, becaufe fhe continued in the confedera-
cy. Aslong as fhe continued to be one of the federal ftates, it
muft have been on equal terms. If fhe would not fubmit to
the exercife of the act of fovereignty contended for by Con-
grefs, and the ether ftates, {he fhould have withdrawn herfelf

from the confederacy. ‘

In the Refolutions of Congrefs of the 6th of March, 177g,
is contained a courfe of reafoning, which, in my opinion, is co-
gent and conclufive, 5 Four. Cong. 86, 87, 88, 89, go.

« The committee, confifting of Mr. Floyd, Mr. Ellery, and
Mr. Burke, to whom was referred the report of the committes
on appeals of January 19th, 1779, having, in purfuance of the
inftrutions to them given, examined into the caufes of the re-

- fufal of the Judgs of the Court of Admiralty for the State of
Pennfylvania, to carry into exceution the decree. of the Court
or committee of appeals, report,

“ That on a libel in the court of adiniraity for the ftate of Penn-
fylvania in the cafe of the {loop Acltive, the jury found a ver-
dict in the following words, viz. « one fourth of the nett pro-
ceeds of the floop Adlive and her cargo to the firft claimants,
three fourths of the nett proceeds of the faid floop and her cargo
to the libetlant and the fecond claimant, as per agreement be-
tween them ; which verdi€t was confirmed by the judge of tha
courty and fentence paffed thereon.  From this fentence or judg.-

ent and verdi, an appeal was lodged with the {ccretary of
Congrefs, and referred to the committee appointed by Congrefs
 to hear and determine finally upon all appeals brought to
Congrefs,” from the Courts of Admiralty of the feveral States :

¢ That the faid committee, after folemn argument and full hea-
ring of the parties by their advocates, and taking time to con-
fider thereof, proceeded to the publication of their definitive
fentence or decree, thereby reverfing the fentence of the Court.
of Admiralty, making a new decree, and ordering procefs to

iflue
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iff1e out of the Court of Admiralty for the ftate of Pennfylvania
to carry this their decree into execution :

«That the judge of the Courtof Admiralty refufed to carry into
execution the decree et the faid committec on appeals, and has
affigned as the reafon of his refufal, that an aét of the Legifia-
ture of the faid State has declared, that the finding of a jury thall
eftablith the faQsin all trials in the Courts of Admiralty, with-
our re-examination or appeal, and that an appeal is permitted
only from the decree of the judge :

“’That having examined the f2id ad}, which is entitled, « an act
for eftablithing a Court of Admiralty,” pafled at a feffion which
comnienced on the 4thof Auguft, 1778, the committee find the
following words, viz. “ the finding of a jury fhall eftablifh thé
fadks, without re-examination, or appeal,”” and in the feventh
fe&ion of the fame act the following words, viz. ¢ in all cafes
of captures an appeal from the decree of the Judge of Admiral-
ty of this State, {hall be allowed to the Continental Con-
grefs, or fuch perfon or perfons as they may from time to time
appoint for hearing and trying appeals. ”’ 4

« That although Congrefs, by their refolution of November
25th, 1775, recommended it to the feveral legiflatures, to
erect courts for the purpofe of determining concerning cap-
tures, and to provide that all trials in fuch cafes be had by a
jury, yetitis provided, that in all cafes an appeal fhall be al-
lowed to Congrefs, or to fuch perfon or perfons as they fhall
appoint for the trial of appeals ;"> whereupon,

“ Refolved, That Cengrefs, or fuch perfon or perfons as
they appoint, to hear and determine appeals from the courts of
Admiralty, have neceflorily the power to examine as well in-
to decifions on faélts as deeifions on the law, and to decree fi-

nally thereon, and that no finding of a jury in any court of Ad- -

miralty, or court for determining the legality of captures on
the high feus, can or ouzht to deftroy the viuzht of appeal, and
the re-examination of the fa&ts referved to Congrefs:

« That no st of 2ny one ftate can or ought to deftroy the
right of appeals to Congrefs, in thefenfe above declared :

« That Congrefs is by thefe United States, invefted with the

fupreme: fovereign power of war and peace :

“ That the power of executing the law of nations is effential

to the fovereign fupreme power of war and peace:

« That the legality of all captures on the high feas muft be
determined by the law of nations:

“ That the authority ultimately and finally to decide on al
matters and queftions touching the law of nations, does refide

and is vefted in the fovercign fupreme power of war and

peace;
¢« That
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“ That a controul by appeal is neceflary, in order to compel
2 jult and uniform execution of ‘the law of nations.

« That the faid controul muft extend as well over the deci-
fions of juries, as judges, in courts for determining the legali~
ty of captures on the fea; otherwife the juries would be pof-
fefled of the ultimate fupreme power of executing the law of
nations in all cafes of captures, and might, at any time, exercife
the fame in fuch manner, as to prevent a poflibility of being
controuled; a conftruéion which involves many inconvenien-.
cies and abfurdities, deftroys an cflential part of the power of
war and peace entrufted to Congrefs, and would difable the
Congrefs of the United States, from giving fatisfaltion to fo-
reign nations complaining of a violation of neutralities, of
treaties, or other breaches of the law of nations, and would en-
able a jury, in any one ftate, to involve the United States in
hoftilities ; a conftruétion, which for thefe and many other rea-
{ons, is inadiniflible:

«"Uhat this power of controuling by appeal, the feveral admi-
ralty jurifdictions of the States, has hitherto been exercifed by
Congrefs, by the medium of a committee of their own mem-
bers: '

“ Refolved, That the committee before whom was determi-
ned the appeal from the court of Admiralty for the State of
Pennfyivania, in the cafe of the floop As2ive, was duly centti-
tuted and authorifed to determine the fame :”

T'he yeas and nays being taken, it appears that the States of -
New Hampfpirve, Maffachufetts-Bay, Rhode-Ifland, Connec-
ticut, New-York, Maryland, Virginia, North-Carolina, South-
Caroiina, and Georgia, voted unaiimoudly in the affirmative:
the State of Pennfyivania unanimoufly. in the regative; and
Mr, Witherfpoon, who was alone from New-Ferfey, voted
alfo in the negative.

The Congrefs then voted as follows, viz.

“ Refolved, That the faid committee had competent jurif-
di&lion to make thereon a final decree, and therefore their de-
cree ought to be carried into execution.”

The yeas and nays being raken on this refolution, it appears,
that New- Hampfbire, Maffachufetts-Bay, Rhode-Ilfland, Con-
neticuty - New-York, Maryland, Virginia, North-Carolina,
South-Carolina, and Georgia, voted unznimoufly in the affir-.
mative 5 Pennfylvania upanimoufly in the negative; and Mr.
W itherfpoor, who was alone from New- Ferfey, voted on this -
occafion in the affirmative.

The Congrefs then refolved as follows, viz.

« Refolyed, That the General Affembly of the State of Penn-

fyluania, be requedted to appoint a committee, to confer with

a committee of Congrels, on the {ubjeét of the proceedings
. ‘ relative
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relative to the floop Afive, and the objeftions made to the
execution of the decree of the committee on appeals, to the
end that proper meafures may be adopted for removing the faid
obftacles; and that a committee of three be appointed to hold
the fzid conference, with the committee of the General Affembly
of Pennfylvania: ' A

“The members chofen, Mr. Paca, Mr. Burke, and Mr. R.
H. Lee

I thali clofe this head of difcourfe with obferving, that it is
with diffidence 1 have ventured to give an opinion on a quef-
tien fo nuvel and intricate, and refpeting which, men, emi-
nent for their talents, their literary attainments, and fkill in

jurifprudence, have been divided in fentiment. The opinion,’

however, which has been given, is the refult of conviction ; if
wrong, it is the error of the head, and as fuch will carry its
apology with it. .

II. Whether, after the articles of confederation were ra-
tified, the Court of Appeals had jurifdi®tion of the fubject
matter ? oo .

However problematical the opinion, which has been deli-
vered on the preceding point, may be, I apprehend, that little
doubt or difficulty can arife on the prefent queftion. By the
gth article of the Confederation, the United States, in Congrefs
affembled, are vefted, among other things, with the fole and
exclufive power of eftablifhing rules for deciding in all cales,
what captures on land or water fhall be legal, and in what
manner prizes, taken by land or naval forces in the fervice of
the United States, {hall be divided or appropriated; of grant-
ing letters of marque and reprifal in times of peace; appoint-
ing courts for the trial of piracies and felonies committed on
the high feas, and eftablithing courts for receiving and deter-
mining finally, appeals in all cafes of captures.

The Court of Appezals, in September 1783, decided upon the
point of jurifdiGtion either diretly, or incidentally ; for, after a
full hearing, they decreed that the fentences pafled by the Su-
perior and Inferior Courts of New-Hamp/bire fhould be rever-
{ed and annulled, and the property be reftored.  This decree

eing made by a court, conftitutionally eftablifhed, of compe-

tent authority, and the highett jurifdiction, is conclufive and
final. It cannot be opened and inveftigated ; for, neither this
court, nor any other, can, in a coliateral way, review the pro-
ceedings of a tribunal, which had jurifdiétion of the fubject-
matter.  The Court of Appeals was competent to the deci-
fion; they have adjudicated as well on the jurifdiction as the
merits of the caufe, and we muft fuppofe that they have acted
properly.  This alfo is an anfwer as to irregularities, if any
there were, which may have taken place in the proccedings
‘ before

1795:
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'1795. before the Court of Appeals, or in the mode of removing the
caufe before them. This court cannot take notice of irregu~
larities in the proceedings, or error in the decifion, of the
Court of Appeals. The queftion is at reft; it ought not to be
again difturbed.

IIl. Whether the Diftrict Court of New-Hampfhire had
jurifdicion ; or, in other words, whether the libel exhibited
before that court, was the proper remedy, or mode of carrying
into execution, either fpecifically, or by way of damages, the
decree of the Court of Appeals ?

On this point I entertain no doubts. Recurrence to falts
will anfwer the queftion. The exiftence of the Court of Ap-
peals terminated with the old government; this alfo was the
cafe with the fubordinate Court of ‘Admiralty in the State of
New-Hampfbire. The property was not reftored to the libel-
lants, nor were they compenfated in damages; of courfe the
decree in their favour remains unfatisfied.  They had no re-
medy at common law; they had none in equity ; the only fo-
rum competent to give redrefs is the Diftti& Court of New-
Hampfhire, becaufe it has admiralty jurifdiction. There they
applied, and, in my opinion, with great propriety.

Judges may die, and courts be at an end; but juftice fill
lives, and, though fhe may fleep for a while, will eventually
awake, and mu% be fatisfied.

Having difcufled the preliminary queftions relative to jurif-
di&ion, we thall now confider the proceedings in the Circuit
Court of New-Hampfhire. And here the firft queftion is,
whether by the death of Elifba Doane, before the judgment
rendered in the court of appeals, that judgment is not avoid-
ed? The death of Doane does not appear on the record of the
proceedings before the court of appeals ; it isin evidence from
the certificate of the judge of probates, which is annexed to
the record tranfmitted from the Circuit Court of New- Hamp-

© fhire.  Many anfwers have been given to this qucftion ; fome
of which are cogent as well as plaafible.  On this fubjedt, it
will be fufficient to obferve, that admitting the death of Doane, °
and that it can be taken notice of in this court, it is unavailing,
becaufe the proceedings in a court of admiralty are in rem.
The fentence of a court of admiralty, or of appeal in queftions
of prize, binds all the world, as to every thing contained in it,
becaufe all the world are parties to it.  The fentence, {o far
as it gees, is conclufive to all perfons.

The moft formidable objections have been levelled againt
'the damages.

1. It is faid, that the damages ought not to have been given,
becaufe they were not prayed. The anfwer to this objection

' ) Tl
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is (atisfaltory—the prayer is for general relief, and therefore 1795,
" fufficient. e

2. If any damages ought to be given, yet none ought to
bave been awarded againft George #entworth, becaufe he was
an agent, and paid the money over under the decree of the
Court of New Hampfbire.

If any Agent puy over, after notice, he pays wrengfully,
and fhall not be excufed. In this calfe George Wentworth was
aparty to the fuit, he appcared as one of the Libellants, and
muft be liable to all the legal confequences refulting from fuch
a fituation. Asa party, he was before the court, and privy to
the appeal, which was made in due feafon. The appeal did,
from the moment it was made, fulpend the execution of the
decree, and that whether it was receivedor not ;¥ efpecially in
cales like the prefent,-where George Wentworth was a party
to the fuit, before the court, and had netice of its having been
tendered or made.  In fuch a predicament, he ought not to have
paid over ; but thould have awaited the ultimate decifion of the
Court of Appeals. If he paid, it was at his peril; he took
the rifk upon himfelf, and in cafe of undue payment, became
liable.

It has been faid, that an inhibition fhould have been iffued,
and that without it the appeal did not fufpend the execution of
the decree.  The writ of inhibition is a proper and neceflary
writ, not becaufe it fulpends the effe& of the decree, for that
is already done by the appeal ;: but becaufe it enables the court
of appellate jurifdition, in cafe of difobedience, to punifh the
inferior court as being in contempt. The appeal has not this
effe@t, becaufe itis the a& of the party, and not of the fuperi-
or court. '

A monition, it is faid, ought to have been addrefled to the
Appellces to enforce their appearance before the Court of ap-
pellate jurifdiftion, The anfwer is, that George Wentworth,
as well as the others, did appear both before the Court of Com-
miffioners and the Court of Appeals. If a defe@, and in-
quirable into by this court, it is cured by appearance.

In fhort, Gesrge Wentworth was a party to the fuit, prefent
in court, and had notice of the appeal. lf] in fuch a fituation,
he undertook to diftribute the proceedsy it was at hisown rifk =
and in cafe of reverfal, he made himfelf liable.

I have doubts how far the court below could inquire into the
queftion of agency and payment over, efpecially as the pay-
ment is faid to have been made, previoufly to the argument be-
fore the Court of Appeals, ot even the Court of Commiffioners.
The decree is for reftoration. If the Court of Appeals had
iffued procefs to carry their definitive fentence into effe€t, or

: had:
* 2 Dom. 686. '
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had direted the Maritime Courts of New Hampfbire to havé
done fo, would it, in the inftarce of George Wentworth, have
beena legal juftification to have faid, that he had delivered the
property, or paid its proceeds, to the captors?  Befides, what-
ever could have been brought forward, by way of defence, in
the Court of Appeals, ought there to have been urged and re-
lied upon ; and if the party has omitted to do o, he has flipt
his opportunity, and is precluded from taking advantage thereof
in future. ' )

I know, thata diftinétion ‘is made between foreign and do-
mefltic judgments ; that the latter are conclufive, whereas the
former are liable to inveftigation. Beitf{o. But is the prin-
ciple, upon which this diftin&tion is founded, applicable to de-
crees, on queftions of prize, in the higheft Court of Admiral-
ty, which, in fuch cafes, is guided by the law of Nations, and
not municipal regulations? If itis, it muft be under very
fpecial circumftances. :

3. ltis objected, that thedamages awarded are joint; where-
as they ought to have been feveral. This objeétion is a found
one. But as the fa&s are {pread on the record, it isin the
power of the court to fever the damages, and fo to apportion
them as to effctuate fubftantial juftice. The damages fhould
have purfued and been admeafured by the original decree, which
direted, that one moiety of the proceeds fhould be paid to the
owners, and the other to the captors. George Wantworth re-
ceived a moiety only; he is liable for that, and no more.

4. Another objection is, that intereft has been calculated
from a wrong period, to wit, from the 2d Oétober, 1778 and
therefore the decree of the Circuit Court is erroneous.

The Court of Appeals pronounced their definitive fentence
in September 1783 ; by which the judgments of the inferior
and {uperior Courts of New Hampjhire were reverfed, and re-
ftoration decreed ; they alfo directed, that the parties fhould
pay their own cofts. Iam of opinion, that intereft fhould
havebeen computed from the day, on which the definitive fen-
tence of the Court of Appeals was pronounced. Of this there
can be no doubt with refpe&t to Fobn Penhallow and the own-
ers. Some doubts, however, have been entertained on this
point with regardto George Wentworth. But for the reafons,
which have been afligned, he muft be confidered in the fame
fituation as the others.

Arguments, deducible from the hardfhip of the cafe, have
been advanced and infifted upon. It is hard, that George
Wentworth, who was an ageat, fhould be.made perfonally re-
fponfible. It is cruel, that Gesrge #¥entworth thould be cut
down by the collifion of conflicting jurifdi&tions. Butmotives

© of commileration, from whatever fource they flow, muft not

mingle
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fingle in the adminiftration of juftice. Judges, in the exer- 1795
cile of their funSions, have frequent occafions to - exclaim, ‘=’
© Cdurym valde durumy [ed fic lex off’

To conclude, the fum of - - - £.5895 14 10
appears, on the record, to be the aggregate
value of the Sufanna, her cargo, &c.

On this fum intereft thould be calculated
from 17th September, 1783, till 24th Ocfober,
1794, which will amount to - - - 3,920 13 4

Making in the whole .~ -+ - - [.9816 8 2

- Equal to.32,721 dellars and 36 cents. The one moiety
whereof, being 16,360 dollars and 68 cents, L am of opinion,
thould be paid by Fohn Penballow and the owners, and the
other moicty by George Wentworth. The cofts in the courts
below fhould be divided in the {ame manner.

I am alfo of opinion, that the parties thould bear their ref-

peltive cofts, whichhave arifen on the profecution of the appeal
in this court. '
- IrEDELL, Fuftice. 'This cafe, which is of fo much novel-
ty and importance, has been argued at the bar with very great
ability on both fides. 1 have liftened with the moft refpectful
attention to every thing that bas been faid upon it, and the opi-
nion,which I ain now to deliver, is the refult of the beft confi~
deration which I have beenable to beftow onthe {ubject

The order in which it has appeared to me moft convenient
to arrange the different heads of enquiry is as follows : ‘

1. Whether cither of the decrees of Fune, 1779, or §ep-
tember, 17873, was originally valid ?

2. If either of them was fo, whether it was a decree which
the Diftrick Court of New Hampfbire, or the Circuit Court
of New Hampfhire, a&ing fpecially in this caufe for the legal
reafon alledged, had authority to enforce, sither by decrecinga
fpecific execution, or awarding damages for a non-performance
of it ? N o i

3. Whether, if the Diftri& or Circuit Court had fuch an
authority, it has been executed properly in this inftance, under
all the circumitances of the cale ¢
© 4~ Whether, in cafe the Libellants were entitled to a decree
in their favour, but it fhall appear that the decree has been er-
roneous in refpe& to-the relief given, either in the whele or in
part, this court can rectify the decree, or order it to be rectifi-
ed by the court below, or muft affirm or reverfe in the whole ?

Under the firft head it will be proper previoufly to confider
if either of the decrees was final and conclufive, becaufe if
that point fhould be degided in the affirmative, it will render

Vor. 1II. ' unneceflary



1

9o Cases ruled ard adjudged in the

1795. unneceffarya decifion of many important queftions that other-
(o~ wife arife in this caufe. This previous point, however, can=

not be decided on fatisfaCtory principles, without in fome mea-
fure tracing the origin of the general powers of Cengrefs,
from thetime of the earlieft exercife of their authority, to the
period when definite and exprefs?powers were folemnly and for-
mally given to them by the articles of confederation. I fhall
therefore make a few preliminary obfervations on this fubject,
though I by no means think it material to go into a full detail,
Under the Britifh government, and before the oppofition te
the meafures of the Parliament of Great Britain became ne-
ceflary, each Provincein America compofed (as T eonceive) a
body politic, and the feveral Provinces were no otherwife con-
nelted with each other, than as being fubjeét to the fame com-
mon fovereign. Each Province had a diftinét legiflature, a dif-

tinct executive (fubordinate to the king) a diftinc judiciary -
and in particular the claim asto taxation, which began the con-
teft, extended to a feparate claim of each province to raife
taxes within itfelf; no power then exifted, or was claimed, for
any joint authority on behalf of all the Provinces to tax the
whole. There were fome difputes as to boundaries, whether
certain lands were within the bounds of one Province or ano-
ther, but nobody denied that where the boundaries of any one
Province could be afcertained, all the permanent inhabitants
within thofe boundaries were members of the body politic, and
fubject to all the laws of it. When a&ts were pafled by the
Parliament of Great Britain which were thought unconftitu-
tional and unjuft, and when every hope of redrefs by feparate
applications appeared defperate, then was conceived the noble
idea, which laid the foundation of the prefent independence
and happinefs of this country, (though independence was net
then in contemplation) of forming a commen council to confult
for the common welfare of the whole, fo far asanoppoliticn to
the meafures of Great Britain was concerned. In order to
campofe this'common council each Province chofe for itfelf, in
its own way, and by its own authority, without any previous
concerted plan of the whele, deputies to attend at a general
meeting to be held in this city. Some appointed by their Af-
femblies ; others by Conventions; forwe perhaps in otber
modes$ ; but, in whatever way the appointment was made, it
was notorioufly done with the hearty confent and approbation
of the great body of the peoplein each Province, andtherefore
the appointment was unexceptionable to all thofe who thought
the oppofition juft, and a union of the whole in the meafures
of oppofition neceflary. Each Province even appointed as ma-
ny or as few deputies as it pleafed, at its own difcretion, which
*wiis not objected to, becaufe the Members of Congrefs did not
vote
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vote individually, but the votes given in Congrefs were by
Provinces, as they afterwards were (fubfequent to the declara-
tion of Independence, and until the prefent conftitution of the
United States was formed) by States..

“The powers of Congrefs at firft were indeed little more
thar advifory; but, in proportion as the danger increafed, their
powers were gradually enlarged, either by exprefs grant, or by
smplication arifing from a kind of indefinite authority, fuited to
the unknown exigencies that might arife. That an undefined

-authority is dangereus, and ought to be entrufted s cautioufly
as poflible, every man muft admit, and none could take more
pains, than Congrefs for a long time did, to get their anthority
regularly defined by a ratification of the articles of confedera-
tion. But that previoufly thereto they did exercife, with the
acquiefcence of the States, high powers of what [ may, perhaps,

_with propriety for diftinction, call external fovereignty, is ui-
queftionable.  Among numerous inftances that might be given
of this, (and which wererecited very minutely at the bar) were
the treaties of Francein 1778, ‘which no friend to his country
at the time queflioried in.potnt of autherity, nor has been ca-
pable of refle@ting uport fince without gratitude and fatisfac-
tion. Whether among thefe powers comprehended within their
general authority, was that of inftituting courts for the trial
of all prize caufes, was a great and awful queftion ; a queftion
that demanded deep confideration, and not perhaps fufceptible
of an eafy decifion. That in pointof prudence and propriety
it was a power moft fit for Congrefs to exercife, 1 have no doubt.
I think «l prize caufes whatfoever ought to belong to the na-
tional fovereignty. ~They are to_be determined by the law of
nations. A prize court is, ineffe€t, 2 court of all the nattons
in the world, becaufe all perfons, in every part of the world, are
concluded by its fentences, in cafes clearly coming within its
jurifdiGtion.  Even in the cafe of citizen and citizen 1 do not
think it a proper fubjeét for mere municipal regulation, be-
caufe as was obferved at the bar, a citizen may make a colour-
able claim, which the court may riot be able to detect, and yet
a foreigner be fatally injured by it. Incafe of a bona fide
claim, it may appear to be good by the proofs offered to the
court, but another perfon living at a diftance may have a fu-
perior claim, which he has no opportunity to exhibit. Itis
true a general monition iffues, and this is confidered notice to
al} the world, but though this be the conftruftion of the law
from the neceffity of the cafe, it would be abfurd ‘to infer in
faét that all the world had a&ual notice, and therefore no {u-
perior claimant to the one before the court could poffibly exitt.

- The court, therefore, can never know with certainty whether
citizens oply are interefted in the enquiry. But the words-

Coitizen
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1795. “ citizen and citizen’” in this cafe are veryill applied to the

S parties in queftion, they not having been citizens of the fame
State, the captors having been citizens of New Hampfhire,and
the claimant a citizen of Maffachufetts-Bay. It never was
confidered that before the actual fignature of the articles of
confederation a citizen of one State was to any one purpofe a
citizen of another, He was to all fubftantial purpofes as a Fo-
reigner to their forenfic jurifprudence. If rigorous law had
been enforced, perhaps he might have been deemed an alien,
withoutan exprefs provifion of the State to fave him. And as
an unjuft decifion upon the law of nations, in the cafe of a
Foreigner to all the States, might, if redrefs had not been giv-
en, have ultimately led to a foreign war, an unjuft decifion on
the fame law in ene State, to the prejudice of a citizen. of ano-
ther State, might have ultimately led, if redrefs had not been
given, to a civil war, ‘an evil much the more dreadful of the
two. I have made thele obfervations merely as to the propriety
that this power fhould have been delegated, and therefore to
thew that if it wasaflumed without adequate authority, it was
not an arbitrary and unnatural affumption of a power, that ought
exclufively to belong to a fingle State ; but by no means with a
view to argye, that becaufle it was preper to be given, there-
fore it was adtually given, a pofition which, asit would lead to
dangerous and inadmiffible confequences, cannot be the ground
of alegitimate argument,

Some of the arguments at the bar, if pufhed to an extreme,
would tend to eftablifh, that Congrefs had unlimited power to
act at their difcretion, fo far as the purpofes of the war might
require ; and it was even faid, that the Yus Belli never was in
any oneof the States, and therefore it could not be delegated
by any State to Congrefs. My principles on this fubjeét are
totally different from thofe which were the foundation of this
opinion, and asit isa point of no {mall importance; and I find
on this occafion, as I have formerly done on others, confidera-
ble miftakes (as I conceive) by very able men, owing to a mif-
apprehenfion of terms, 1 will endeavour to ftate my own prin-
ciples on the fubject with fo much clearnefs, that whether my
opinion be right or wrong, it may at leaft be underftood what
the opinion really is.

If Congrefs, previous to the articles of confederation, pof-
feffed any authority, it was an authority, as I have thewn, de-
rived from the people of each Provirce in the firft inftance.
When the obnoxious aéls of Parliament pafled, if the people
ir each Province had chofen to refift feparately, they undoubt-
edly had equal right to do fo, as to join in general meafures of
refiftance with the people of the other Provinces, however un-
wife and defirudtive fuch a policy might, and undoubtedly -

: - would
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‘would have been. If they had purfued this feparate fyftem, 17g5.

and afterwards the people of each Province had refolved that \e—y~’
“fich Province fhould be a free and independent State, the State
from that moment would have become poflefled of all the pow-
ers of fovereignty internal and external, (viz. the exclufive
right of providing for their own government, and regulating
their intercourfe with foreign nations) as completelv as any
one of the ancient Kingdoms or Republics of the world, which
never yet had formed, or thought of forming, any fort of Fe-
deral union whatever, A diftinétion was taien at the bar be-
tween a fate and the people of the flate. 1t is a diftinétion 1
am not capable of comprehending. By a State forming a Re-
public (fpeaking of it as a moral perfon) 1do not mean the Le-
giflature of the State, the Executive of the State, or the Judi-
siary, but all the citizens which compofe that State, and are, if
I may [o expr;[: myfelf, integral parts of it; all together form-
ing a body polizic.  'T'he great diftinction between. Monarchies
and Republics (at leaft our Republics) in general is, that in
the former the monarch is confidered as the fovereign, and each
individual of his nation as fubject to him, though in fome coun-
tries with many important fpecial limitations: This, I fay, is
%enerally the cafe, for ithas not been founiverfally. Butina
epublic, all the citizens, as fuch, are equal, and- no citizen
can rightfully exercife any authority over another, but in virtue
of a power conftitutionally given by the whole community, and
fuch authority when exercifed, is in effe& an a& of the whole
community which forms fuch body politic. In fuch govern-
ments, therefore, the fovereignty refides in the great body of
the people, butit refides inthem notas {o many diftin& indivi-
duals, but in their politic capacity only. Thus A. B. C. and
D. citizens of Pennfyluania, and as fuch, together with all the
citizens of Pennfylvania, fhare in the fovercignty of the State.
Suppofe a State to confift exaltly of the number of 1c0,000
citizens, and it were practicable for all of them to aflemble
at onc time and in one place, and that 99,999 did 2&ually
affemble: The State would not be in fact aflembled. Why ?
Becaufe the ftate in faét is compofed of 4// the citizens, not'of
a part only, however large that part may be, and one is want-
ing. In the fame manner as ggl. is-not a hundred, becaufe
one pound is wanting to complete the full fum. But as fuch
exatnefs in human affairs cannot take place, as the world
would be 2t an end, or involved in univerfal maflacre and
confufion, if entire unanimity from every fociety was required ;
as the aflembling in large numbers, if praéticable as to the ac-
tual meeting of all the citizens, or even a confiderable part of
them, could be produtive of no rational refult, becanfe there

could be no general debate, no confultation of the whole, nor

. of
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1795. of confequence a determination grounded on reafon and re- -
‘e~ flexion, and a deliberate view of all the circumftances necefla-
ry to be taken into confideration, mankind have long practi-
fed (except where fpecial exceptions have been folemnly adopt-
ed) upon the principle, that the majority fball bind the whole,
and in large countries, at leaft, that reprefentatives fhall be
chefen: to aét on the part of the whole. But when they do fo,
they decide for the whole, and not for themfelves only. Thus,
when the legiflature of any ftate pafles a bill by a majority,
competent to bind the whole, it is an a& of the whole Affembly,
not of the majority merely. So when this court gives a judg-
ment by the opinion of a majority, it is the judgment, in a le-
gal fenfe, of the whole court. So I conceive, when any law
1s pafled in any ftate, in purfiance of conftitutional authority,
it is a law of the whole ftate ating in its legiflative capacity ;
as are, alfo, executive and judiciary alts conftitutionally autho-
rifed, as of the whole ftate in its executive orjudiciary capa-
city, and not the perfonal alts alone of the individuals, com-
'poi}":ng thofe branches of government. Thé fame principles
apply as to legiflative, executive, or judicial aéts of the United
States, which are aéls of the people of the United States, in
thofe refpective capacities, as the former are of the people of a
fingle ftate. Thefe principles have long been familiar in-re-
gard to the exercife of a conftitutional power as to treaties.
Thefe are deemed the treaties of the two nations, not of the
_ perfons-only, whofe authority was a&tually employed in their
formation. ~ There is not one principle that 1 can imagine
which gives fuch an effect as to treaties, that has not fuch an
operation oo any other legitimate act of government, all pow-
ers being equally derived from the fame fountain, all held
equally in truft, and all, when rightfully exercifed, equally
binding upon thofe from whom the authority was derived.

I conclude, therefore, that every particle of authority which
originally refided either in Congrefs, or in any branch of the
ftate governments, was derived from the pegple who were per-
manent inhabitants of each province in the firft inftance, and
afterwards became citizens of each ftate; that this authority
was conveyed by each body palitic feparately, and not by all
the people in the feveral provinces, or ftates, jointly, and of
courfe, that no authority could be conveyed to the whole, but
that which previoufly was poflefled by the feveral parts ; that the
diftinétion between a_ffate and the people of a ftate has in this
refpeét no foundation, each expreflion in fubftance meaning the
fame thing ; confequently, that one ground of argument at the
bar, tending to fhew the fuperior fovereignty of Congrefs, in
the inftance in'queftion, was not tenable, and therefore that.
upon that ground the exercife of the authority in queftion can
not be fupported, ’ 1 have
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I have already, however, ftated my opinion, that from the 1795."
nature of our political fituation, it was highly reafonable and \ A~V
proper that Congrefs fhould be poflefled of fuch an authority,
and this is a confideration of no fmall weight to induce aa in-
ference, that they actua'ly poflefled it when their powers were
fo indifinite, and when it feems to have been the fenfe of all
the ftates, that Congrefs fhould poffefs all the incidents to ex-
ternal fovereignty, or, in other words, the power of war and
peace, fo far as other nations were concerned, though the
ftates in fome particulars differed, as to the confbruckion of the
general powers given for that purpofe. Two principles ap~
pear to me to be elear. 1, The authority was not poffefled by
Congrefs, unlefs given by all the ftates. 2. If once given, ne
ftate could, by any altaf its own, difavow'and. recall the au-
thority previoufly given, without withdrawing from the con- .
federation. In the cale of the Afive, ten ftates out of twelve -
recognized the autherity, New-Hampfhire voting in fupport
of it. This was in 1779, long after the a¢t of New-Hamp-
Jhire was pafled, which has given eccafien to the controverfy
in this caufe, and in the fame year when the fecond at of
New-Hampfhire was pafled, which allowed an appeal to Con-
grefs in cafes (as the aét exprefledit) ¢ wherein any fubjeét or
“«fubjeéls of any foreign nation or ftate, in amity with this
« and the United States of America, fhould in due-form of law,
% claim the whole, ‘or auy part of the veflel and eargo in dif- .
« pute,” The refolution of Congrefs was dated the 6th March,
1779; the a&t of New-Hampfbire in November following.
Thhe vote of the delegates of New-Hampfhire, in the cafe of
the Aftive, would not, indeed, be equivaleat to a clear grant
of the power, but it is a refpectable fupport of the conftructioa
gontended for by the defendants in error. It has been pro-
perly obferved, that a court cannot by its own decifion, give
itfelf jurifdi€tion where it had none before ; but if courts are fo
conftituted that one is neceffarily fuperior to another, the de-
cifion of the fuperior muft, to be fure, prevail, This, perbaps,
is not conclufive as to the court of commiflioners, becaufe it
cannot be decided whether it was in fact the fuperior court in
refpect to New- Hampfhire, without deciding whether it was
conftitutionally fo in virtue of power fromall the ftates. This
point it would be now neceffary for this court to decidg, if it
were not for the decifion of the court of appeals in 1783, a
court of acknowledged prize jurifdiction, eftablifhed in virtue
of exprefs authority from all the ftates (New-Hampfhire in-
cluded) and made a court in the laft refort as to all prize cau-
fes, or in other words (as exprefled in the article of confede-
ration itfelf) in 'all cafes of captures. And the decifion of this’
eourt on the fubject of the two contending jurifdictions, I

' eonfider .
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1795. confider to be final and conclufive, for the following reafons.

"~ 1. At the time the decifion was given, it was the only court
of final appellate jurifdi&ion, as to cafes of captures, in the Uni<
ted States. ~ It feems therefore to follow neceflarily, that upon
all queflions of capture their decifion thould be final and conclu-
five, as much as the decifion of this Court upon a writ of er-’
ror from the Circuit Court, or any other branch of its ju-
rifdiction, would be fo. :

2. To the fuggeftion at the bar, that the Court of appeals

could have no retrofped, feveral anfwers, I conceive, may
be given.
- 1. It is taking for granted the veng point in difpute, that
this decifion was retrofpeétive. If Congrefs poflefled this
authority before, and the articles of Confederation amount-
ed only to a folemn confirmation of it, it was in no man-
ner retrofpective. It was in effect a continuance of the
fame court acting under an exprefs, inftead (as before) of
acting under an implied authority, and allowing the full ben-
efit of an appeal regularly prayed, and rightfully enforced
by the fuperior tribunal, after an unwarranted diffallowance
by the inferior.

2. Whether the article in the confederation giving au-
thority to this court as a fuperior tribunal in all cafes of
capture, did authorife them to receive appeals in cafes cir-
cumftanced like this, was a peint for them to decide; fince
it was a queftion arifing in a cafe of capture, of all which
cafes (without any exception) they were conftituted judges
in the laft refort. The merits of their decifion we furely
cannot now enquire into, but their authority to decide,
not being limited, there was no method, by applying
to any other court, of correcting any error they might com-
mit, if in reality they fhould have committed any. .

3- Whether their decifion was right or wrong, yet nobody

. aan deny that the jurifdiction of the commiffioners was at leaft
doubtfu{,; of courfe the Court of Appeals found a cale then
depending in the former court of the commiflioners, after a pre-
liminary, but not a final, determination, for fuch I confider it to
have been. It was therefore a caufe then fub judice, and it be-
ing a cafe of capture and a queftion of appeal, no other court
on earth, but that, in my opinion, coulddecide it. Agd no objec-
tion can be urgedin this cafe againft the authority of fuch a de-
cifion, or the propriety of its being final, but fuch as may be ur-
ged againft all courts in the laft refort, with refpect to the me-
rits of whofe decifions there may be eternal difputes, but fuch
difputes would be productive of eternal war, if fome court had
not authority to fettle fuch queftions forever. :

1, sherefore, have net the fmalleft doubt, that the decifion of\‘b

the
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the court in 1783, was final and conclufive as to the parties to 1795.
the decree.  And this point appears to me fo plain, that I think AV~
it ufelefs to take notice of any authorities quoted on either fide,
in relation to it, none of them, I conceive, in any manner con-
travening the conclufive quality of fuch'decrees upon the prin-
ciples I have ftated, and fome of them clearly; and beyond all
quettion, fupporting it, _ ‘
The decree of September, 1783, being by mie thus deemed
-~ final and conclufive, the next enquiry is, -
. Whether it was a decree whiich the Diftri Court of New-
Hampire, or the Circuit Court of New-Hampfhire alting fpe-
cially in this caufe for'the legal reafon alledged, had autherity
to enforce, cither by decreeing a fpecific ekecution, or award-
ing damages for 2 non-performance of it ? '
Upon this branch of the fubje&t a few words will be fuffi-
cient. The Difhii& Court, by the aét of Congrefs, bath the
whole original jurifdi®tien in admiralty and maritime caufes,
Whatever doubt might otherwife have arifen, the decifion of
this court upon the writ of ertor from Maryland, aft February,
fully eftablithed, that this includes a prize jurifdiction, as well
as other cafes of a maritime nature. 1 was not prefent when
the decifion was given ; had I beenfo, I probably fhould have
concurred in ity becaufe the wotds,  all civil caufes of admiral-
ty and maritime jurifdi&ion,” evidently include all maritime
caufes, whether peculiarly of admiralty jurifdiction or not ; be-
caufe a queftion of prize on the high feas is clearly of a maritime
nature, and therefore the Zngli/h diftinétion between an in-
Jtance (which is ftri@tly an admiralty) ‘court, and a prize court,
does not apply to this cafe ; more’ efpecially as the Diftrict
Court having as large authority given to 1t in-all maritime
- caufes of a civil nature, as the conflitution itfelf prefcribes. If
that court does not poflefs fuch an authority, no court can be
inftituted with powers adequate to that ptil'pofe, {o that under
the prefent con{liitution, there could be no prize jurifdition at
all; and the 'very tenure of all the judges (which is for good
behaviour) naturally excludes the idea of a temporary armd occa-
fional eftabli(hment of any courts whatfoever. I mention thefe
reafons, not becaufe the authority of the cafe receives any addi-
tional fan&tion from my opinion, but becaufe I was defirous to
take fo favourable an opportunity of exprefing my concurrence
in adecifion of fo much importance.®
1t was clearly fhewn at the bar, that a Court of Admiralty in
one nation, can carry into effeét the determination of the Court
of Admiralty of another. A Court of Prize being equally
grounded on the law of nations as a Court of Admiralty, and
'proceeding alfo, as that does, on the principles of the civil law, -
* See Glafs et al, verfus The Betley et al. ant.

Vou. Ik ® muft,
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1795. muft, in common reafon, have the fame authority. I think it
Ly~ was rightly obferved, that the fentence confifted, in effect,
of two parts, one reverfing the decree, and thercfore veft-
ing a right to a reftitution or a recovery in value in the
appellant, the other ordering a fpecific reftitution. If that
fpecific redrefs is from any caufe rendered impracticable,
thofe who have unjuftly, and upon a fentence determined
to be erroncous, received the property or its value to their
own ufe, muft in juftice be accountable ; otherwise form,
which ought only to be the handmiid of right, might
prove its tréacherous defiroyer. The Diftrice Court having -
fole original authority in cafes of this kind, muft have
€qual power, 2s to fuch {ubjects, with the power pofleffed
by this court in any cafe where it has original jurifdiction,
with this difference only, that in the one cafe a writ of
error is allowed, in the other not. The Court of Appeals,
which paffed the final decree, having expired, there feems at
Yeaft as much reafon for a court of fimilar jurifdiétion as to the
fubjeQ-mattér, proceeding to give cffeét to its decifions, as
_there can be for a Court of Admiralty of one ndtion giving ef-
fec to the decifion of a Court of Admiralty of another, to which
perbaps it is a perfe& ftranger, and of which it may know little
more than' that they equally belong to the great family of man-
kind. T am therefore of opinion, that the Diftri& Court, or the
Circuit Court,acting fpecially in this inftance on account of the
incapacity of the former (as the Jaw empowered it to do) had
authority to énforce the decree in queftion, by decrecing dam-
ages in lieu of a fpecific reftitution, which was impracticable.

The third queftion is,

Whether the authority hath been exercifed properly in this
inftance, under all the circuinftances of the cafe ?

T'he material circumflances to be confidered, either from
facts admitted on the face of the record, or the public proceed-
ings referred to by it, and of which we are judicially to take
notice, feem to be as follow : -

That the brig M*Clary was fitted out, under the authority.
and purfuant to certain refolutions of Congrefs, in confequence
of which, an act of the legiflature had pa(%ed, in the flate of
New Hanmpfhire, which complied partially with thofe refolu-
tions, but made fome regulations apparently intended as a re-
ftriction upon them (whatever might be their legal operation :)
That on the 3oth Oct. 1777, fhe captured the brig Sufanna
and cargo on'the high feas: That the captured property was
libelled in the Court Maritime of New Hampfhire, (erected by
the flate law) on the 11th November, 1777: That Elifba
Doane (whofe admiiriftrators are the defendants in error in this
caufe) exhibited his ¢laim on-the 1ft December following; and

on
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on the 16th the property was condemned, and ordered to be 1795.
diftributed according to law: ‘That within five days (the time \ v~y
for praying an appeal prefcribed by the refolutions of Congrefs ) ’
Doane prayed an appeal to Congrefs, which was diffallowed : -
That he then prayed and obtained an appeal to the fuperior
court of New Hamp/bire,agreeably to the directions of the ftate
law, which allowed of fuch an appeel in cafes of this kind,
the act providing for an appeal to Congrefs, only in cafe of 3
capture by an armed veflel fitted out at the charge of the United
Colonies :  That on the firft Tuefday in September, 1778, the
fuperior court adjudged the property to be forfeited, and order-

- ed it to be fold by the fheriff at public vendue for the ufe of the
libellants ; and the court further ordered, ¢ that the proceeds
“thereof, after deducting charges, thould be paid to Fobn Pen-
“bhallow and Facob Treadwell, agents for the owners, and to
« George Wentworth agent for the captors, to be by the faid a-
“gents paid and diftributed to the perfans mentioned therein, ac-
“cording to the law of the ftate in that cafe made.”

That an appeal from this decree to Congrefs was prayed
within five days, and difallowed: and that afterwards, in obe-
dience to the decree, and in virtue of it, the property was fold,
and diftributed to thofe entitled under the decree ; and the pro-
portionate fhares (‘upon the fuppofition of a lawful capture ) are
admitted to have rightly been, one half to the owners, and the
other half to theofficers, mariners, and feamen.

That an application was afterwards mede to the commif-
fioners for hearing appeals under the authority of Congrefs;
and after due notice to'the libellants ia the original fuit, who
appeared and pleaded to the jurifdiction, ftating not only the
defect of the authority of the court to fuftain the appeal under
any circumftances, but alfo fpecial realons why the Appellant
was not entitled to the benefit of an appeal under the circum-
ftances of the cafe {viz. the Appellant’s waving the benefit of

- his appeal to Congrefs, by taking an actual appeal to the
fuperior court of New- Hampjhire; that the appeal firft demand-
ed, was not profecuted for more than forty days ; and that by the
refolution of Congrefs, no appeal fhould be had from the ver-
‘dict of a jury, but only the fentencc of the judge) The
commiflioners, on the 26th Fune, 1779, decreed that they had
Jurifdiction, but declined any further proceedings at that time
in the caufe, for a reafon they alledge. :

That on the 12th September 1783, this cafe again came before
the court of appeals, eftablithed under the articles of confede-
ration 3 which, after 2 full hearing and folemn argument by the
advocates on both fides, pafled a definitive decree in thefe
words, viz. : ’

«TIt
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« Tt is hereby confidered, and finally adjudged and decreed by
« this court, that the fentences or decrees pafled by the infe-
“rior and fuperior’ courts of judicature for the county of
« Rockingham, in the above caufe, fo far as the fame have re-
« lation to the property {pecified in the claims of Elifha Doane,
$¢ Ifaiah Doane, and Fames Shepherd, be, and the fame are
% hereby revoked, reverfed, and annulled, and that the faid pro-
% perty fpecified in the faid claims, be reftored to the faid claim-
« ants refpeétively ; and’it is hereby ordered, that the parties to
“« the appeal each pay their own cofts, which have accrued -
« in the profecution of the faid appeal in this court.”

In this cafe confiderable difficulty has arifen from the pecu-
liar manner of pleading, which is faid to’'be warrdnted by lo-
cal pra&tice, but which certainly has very much contributed
to embarrafs the quéftion in the caufe, There is neither a
complete demurrer, nor, I conceive, a regular iffue; and it
may be deemed doubtful, whether what is termed a plea, ought
to be confidered as a plea or an anfwer, I had, thercfore, at
firft ftrong doubts whether there was fufficient matter before
us to ground a final decree: But upon reflection it feems to
me, that as the cafe has been argued on both fides, upona |
fuppofition that a final decree could be made; as there has been

.no application on either, for the examination of teftimony,

but the hearing took place without objection upon the plead-

_ings as_they ftand, and cenfequently, we can regard the falls,,
‘only as ftated on the record; as an exprefs confent that the

caufe fhould be decided on this footing, would undoubtedly
have been binding, and the circumftances in this cafe evidently
prove an implied one; I think the pleadings as they ftand, wi?;
afford fufficient foundation for a decree, efpecially according
to thofe principles of pradtice, which we are told prevail in the
ftate from which this record comes—a practice which, until
altered, we undoubtedly cught to purfue, when it is not {ub-
ftanftially inconfiftent with juftice, ‘

Several objeftions have been effered (admitting the validity
of the final decree, in refpect to the authority of the court up-
on the points then before them) which'T will confider in the
beft mapner in my powery— - )

L. 1t is objefted that the Appellant Doane was dead, before
the final decifion which ‘was given in September, 17435 and
this it is alledged, though not appearing on the face of the re-
cord, does appear from the letters of adminiftration produced
by the libellants, which lctters are dated in February 1783,

Admitting that the eourts are bound to infpeét the date of
the letters, and to regard that date as conclufive, and to infer
the fact accordingly from it; feveral an{fwers have been given
to'this ebjetion; either of which, if valid, is decifive,

1. That
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1. That the proceeding in queftion was a proceeding ix rem,
and upon fuch proceeding in eivil law courts, the death of a
party does not abate. Iincline to think the law is fo, butas
my opinion is clear on other points in anfwer to the objection,
Y avoid giving an opinion on this. .

2. That admitting the decree for this caufe to be erroneous,
“it can only be avoided by a folemn proceeding in the nature of
a proceeding in error, and cannot be enquired into in this col-
lateral way. -

Upon this point I am clear, that the decree was not rendera. -

ed ablolutely void, but muft ftand regularly good till reverfed
for this error;~if it be one. So the matter ftood while the

court of appeals was in being. If the. Appellees could have -

avoided the decree for this error, they might have applied to
that court to have reviewed its decree upon this fuggeftion.
‘T'he expiration of the court is no reafon why the law in this
particular fhould be confidered as changed. It is true, in
many cafes where there bas been error in a {uit, and this has
affedted the right of a perfon not a party, this error has been
admitted to be thewn in a fuit where the point came collate-
rally in queftion. But it has never been permitted to a party
who might bave fet afide the original judgment for error. [
fpeak new of proceedings at common law. The fame reafon,
I think, applies in this cafe. It does, indesd, feem reafonable,
that if one party can proceed in the Diftrict Court to enforce the
decree, the other party may to impeach it. But then this ought
to be done in the fame mode as in the other court, and that
for a very fubftantial reafon: Becaufe, when that fuggefticn is
the fole ground of enquiry, the other party may come prepared
to fhew many things to do away its force. He may (for aught
I know) be permitted to fhew a miftake in the date of the let~:
ters, He may fthew an actual knowledge of the fact by the
other party previous to the decree, and an acquicfcence in it.
He may poffibly fhew that the adminiftrators were in fact be-
fore the court, though this does not appear on the face of the
proceedings, As the enquiry in this cafe is into a fact, per-
haps any thing of this kind may be thewn, and, if fo, thers
. {urely ought to be an opportunity of doing it.

3. There feems great reafon in what was alledged at the
bar, that though it might have been competent for the admini-
ftrators, had the decree been againft Doane, to have thewn

this fact for error, becaufe neither the principal nor they had-

any opportunity of fupporting their right before the court,
" when the decree was given, the former being dead, and thg
latter not being called upon, yet that it is not competent for
the Appellees, who were before the court, were heard, and
cannot alledge (had that been the fact) that they had fuftained
any prejudice by their being heard ex parte. I

1795
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Ttis a rule at common law (ghe reafon applies in equity
and other civil law cafes) that if a party can plead a fact, ma-
terial to his defence, and omits to do it at the proper time,
he can never avail himfelf of it afterwards.

They had a day in court to plead the death of the Appel-
lant. If they fay they did not know of it, the fame might
be alledged in any cafe at common law, where we know it will
not avail. - The law rather chufes that a party fheuld incur a
rifque of this nature, than leave a door open to endlefs litiga-
tion upon pretences, the truth of which itis very difficult to
difcover.

4. This is an error in fact, and, in my opinion, it was a
powerful argument, that if we cannot reverfe a decree even of
a Diftrict or Circuit Court for any error in faf?, we have no
ground to fet afide the folemn and final decree of a court that
has expired, for fuch an error. The argument, in my opinion,
is altogether a fortiori. »

1I. The death of Deane has been alledged for another pur-

pofe.

It is faid, that the decree is to reftore to Elifba Doane, which
was impoffible, becaufe Elifba Doane was not then in being.
Admitting that upon this record we are to take judicial notice
that Doane was dead at the time of pronouncing the decree
(in which I am by no means clear) yet if this was the real rea-
fon why the Plaintiffs in error had withheld the property or
its proceeds, they might themfelves baveaid fo. They have
not, and as each party generally makes the beft of his own

cafe, we are to prefume that did not in fact conflitute their
reafon. 1In this cafe it could be of no avail, but at the utmoft

to prevent the allowance of intereft until 2 demand actually

amade. 1t never could deftroy the whole beneficial effect of a

decree given in rem, and when the parties who mike the objec-
tion were in court, and parties to the very decree complained
of. I think nothing can be more evident, than that if the de-
cree be not totally void, the adminiftrators are entitled to the
benefit of it, at leaft until it is {et aiide for error, if there be
any error init, and fuch aremedy is now practicable. If a
feive facias was neceflary before execution could have been ob-
tained -out of the court which pafled the decree, it could be
for no other reafon than that the other party might have an
opportunity to conteft the validity of the letters, and the exifi-
ence of the adminiftration, if any fuch objection could be fup-
ported.  Such an objection might have been made here. It
has not been made. There is, therefore, I conceive, no prin-
ciple of law or juftice which forbids giving effect to the decree
‘upon this ground,

11l
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TII. Another objection is, that the caufe was not regularly 1795,
brought up to the Court of Appeals, and procecded an, agreea-
bly to the refolutions of Congrefs.

“There does not appear any ground for this objection in point

of fact. Butlam clear thatthis is a point not now enquirable
into. When a court has final and exclufive jurifdiction in a-
cafe, and has pronounced a folemn judgment, every other
court muft prefume that all their previous proceedings were
right, of which indeed they weré the only competent judges.
~IV. Itis alledged, damages were not prayed for by the li-
bel. Itisafufficient anfwer, that there is a prayer for general
relief.  And folittle do I think of this objection, and {o much
of the duty of a court, unaided by formal applications, where
there is a fubftantial one, that I am ftrongly induced to think,
if a cafe proper for a fpecific relief was laid before a civil law
cour®, and the direct contrary to the propér relief was prayed
for, yet the court even in this cafe would be juftified in grant-
ing the relief that might be properly afforded, if the party who
had committed the miftake confented to it : without that indeed
it might be improper, for no court ought to force a benefit on
aparty unwilling to receive it.
" Thefe objections being all got over, which wereurged againft
any relief whatfoever, it is neceffary to confider the particular
objections againft the relief actually afforded. And here, I
think, very formidable objections occur.

I think the decree erroneous in thefe particulars :

1. In decreeing intereft for the time previous to the date of
the decree in 1783. S

2. In granting full damages againft all the parties, without
dittinguifhing between the owners to whom one half was dif-
tributed, and the agent who received the other half for the be-
nefit of the officers, ariners and feamen.

3. In making George Wentworth, the agent, petfonally liable
for any part.

1. As to the firft point, as this libel proceeds only, and can be
fupported, as I conceive, upon no other ground, upon the
principle of enforcing the decree of September 1783, fo thdt
the Libellants might recover fuch benefit from it as the nature
of the cafe could admit, their cale is not to be made better or
worfe, as to the original right, than as the Court of Appeals de-
cided it. :

The Court of Appeals might have “decreed fatisfaction for
detention, but did not. They did not éven decree cofts, but
ordered each party to pay his éwn cofts. Thefz, things were
altogether difcretionary in the court. That was the.proper
court to judge, whether any damages fhiould be allowed for
detention.  If the decree is to be final and conclufive as to the

: ' fubject
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fubje& matter, it muft be fo as completely in refpe to the des
tention, which formed one part of the cafe, as to the reftora«
tion, which formed the principal object of it.

[ fhould indeed have had fome doubts as to the fubfequent
intereft, had it appeared that the Defendants had been unable
to comply fubftantially with the decree, owing to the death of
Doane, and the want, (had that been the cafe) of a fubfequent
demand by the Adminiftrators, But as that is not alledged,
and they "fet up their whole defence upon the point of right,
merely, we are not to prefume, that thofe circumftances (if
the Adminiftrators did not;make a demand, with refpeét to
which nothing appears) had any weight in inducing their non-

- compliance with the decree.

2. Tam of opinien, that damages againft all the Defendants
jointly, ought not to have 'been given. We are to look at
fubftance, not form. There were, in effelt, two decrees, ori-
ginally, ome half of the value of the property to one party,
the other half to another. The reverfal of the decree ought
to affe&t the decree stfelf, in the manner in which it was given.
Confequently, each party ought only to be required to reftore
what he was adjudged to reccive. The cafe of joint trefpafles
ftated at the bar, does, in my opinion, by no means apply.
The privateer in queftion, had a lawful commiflion.” In the
execution of fuch an autherity, difficultics often arife. Where
they happen, bona fide, the mafter is confidered in no fault, and
neither he nor his owners made accountable, even in cafe of a
miftaken feizure, but for reftoration, and, at the utmoft, cofts.
In cafe of grofs mifbehaviour, not only cofts, but damages will
be allowed by the court of prize. It feems now to be fettled
that they have exclufive jurifdiction on all fuch fubjects. As
not cven cofts were allowed in this cafe, we are to infer that
the {eizure was prima facie innocent; confequently, if a prin-
ciple of the common law, deemed by many highly rigorous,
and founded, perhaps, ratlter on the forms of proceeding, than
on ftrict juftice, if thofeforms did not intetfere, could be ap-
plied to a cafe arifing in a court, not only authorifed, but
bound to diftinguith between a mere miftake, and a2 wanton
abufe of power, there is no foundation for fuch an application,
in fact, in the prefent inftance.

As owners are, in all inftances, made jointly liable ex con-
tralfu, and their refpective thares are matters of private cog-
nizance, fo that they, in all inftances, appear jointly before the
courty and a payment to one owner is, in law, a payment to
all; 1 can difcover no principle, upon which any difcrimination
could be properly made in this cafe, in regard to the different
interefts and actual receipts of the owners, I think, therefore,
the decree in regard to one moiety, ought to be jointly againtt
all the owners. ' , 3. The
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8. The third error in the decree, in my opinion, is; dak- 1793
ing George Wenfworth, theagent, liable for any parts I have =y~
had confiderable doubts on this fubject; but upon the fulleft
confideration | have been able to beftow on it, I think he is not
lizble.” Had he held any of the property; at the time of the
decree of the Court of Appeals, he would have beeri undoubt-
edly liable. Had he any now, or any of the proceeds in his
hands, he would alfo be liable. ~Perhaps he might; had he held
any of the property or proceeds, after actual notice of the
Court of Appeals taking cognizance of this cafe. Neither of
thefe facts appears on the face of the record, and as they are of
importance; and neither is aflerted; neither is te be prefumed.
The contrary, indeed, may be fairly inferred from the ftatement
on the record, and bas been candidly acknowledged to be the
real truth. He therefore appears in the character of a mere
agent, acting avowedldy for the benefit of others; and not for
his own; and as he had paid-away the money in virtie of a de-
Cree of a court, having prima facie authority for the time, to
decide whether an appeal did, or did not lie; I think he ought
not to be ordered to réfund. Itis alledged that the pra‘yer of
an appeal, in a café where' an appeal lies, ipfo facto, {ufpends’
the proceedings, and all afterwards is coram non judice. 1 cans
not admit the doctrine in that extent. Where there are infe-
rior and fuperior jurifdictions, and an appeal is allowed from
the former to the latter, and it is thé exprefs duty of the party
praying an appeal, to apply in the firft inftance, to the inferior.
court {as 1 conceive it was in this cafe under the refolutions of
Congrefs, which directed an appeal tobe prayed for within five
days, and {ecurity to be taken) | muft prefume that that court
i$ prima facie to yudge whether it is applied for in a proper man-
ner, and whether all the requifites previous to his being fully
entitled to it, are complicd with. If the court decides in any
of thefe particulars erroneouly, it would be abfurd to fay, that
the party thould lofe the benefit of his appeal, but, in my opi-
nion, it would be equally unjuft to hold, that a party who
obeyed the decree of a courty over whom he had no controuly
thould fuffer by his refpect to the law, which conftituted that
court, and which muft therefore mean te fupport its decifions,
in a caufecoming within its jurifdiction, while they remain un~
controuled by any {uperior tribunal. 1t was thewn, that an inhi-
bition, in cafes of this kind, fomctimes at leaft iffues to forbid
the court’s further proceeding. Can there be aftronger proof,
that the court.bad authority de” fai?o (whatever may be faid as-
toits authority de jure) without.that interpofition ! The law
never does a nugatory act, and therefore, 1 prefume, would not
forbid the doing of athing, which if done, is totally and abfo-
lutely void. It was faid, this was to.bring the judge into con-

Vor. IIL P tempt.
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tempt. Dat if the conduct of the judge who is bound to know
his jurifdiction is in the mean time innocent, furely an'obedi~
ence to him by a party, who is ot to be prefumed capable of
deciding on the jurifdiction by his own judgment, muft be fo.
Gearge Wentworth, on the face of the whole proceedings, was
amere agent, an attorney /n _fait, and for aught I can fee, as
Tittle liable to refund ina cafe of this fort, as any attorney, in
facty, or even zn attorney at law, to whom meney had been
paid under a judgment or decree, and who had paid it away to
his client.  An agent incafes of - this kind, is allowed by law.
They are recognized, I believe, in all prize aéts, Mariners, .
whofe employment is on the fea, cannot be required withoutin-
juftice to attend their cafes in perfon. In cafes of privateers,
the capters are fonumerous that the employment of one or more
agents on fthore, feems unavoidable. "The law, when it al-
lows a benefit, never intends that it fhall be imperfectly enjoy-
el; therefore in allowing privatecring, it allows agenfs. Thefe
I confider as nominal parties, and that the real parties are their
principals. NowT will fuppofe that ina common Jaw cafe an
infant fues in a perfonal action by his guardian, and obtains a -
judgment; the guardian reccives the money, and pays it to the
infant after he comes of age. The judgment is afterwards re-
verfed. Can the guardian ever be made to refund 1o the de-
fendant, or muft the perfon who was the infant do it? "This
cafle appears to me a very parallel one in all its circumftances.
The infant cannot a@ for himfelf, and therefore is allowed to
2& by his guardian: The law takes notice, by allowing agents,
that perfons concerned in privateers, at leaft, cannot do well
without them. The guardian is nominally a party; fo is the
agent: but the infant, in the one cafe, and the principals, in
the-other, are the real parties. The guardian is accountable
to the infanty for money he received for him: fo is the agent to
the principal, for money he receives. There is, that T can

" imagine, but one difference. that can be fuggeflted between

them ; that in the one cafe, the judgment is good till reverfed;
and, thercfore, all lawfulalls intermediately done, are valid,
But the difallowance of the appeal, is faid to be a nulfity, and
all fubfequent proceedings in that court are void. I admit the
confequence, if the law befo. But I have already ftated rea-
fons, why I think it is otherwifté. A court of juftice, indeed,
oughtat 1ts pegil to take notice of its own jurifdiction, and it is
not often that cafes of fuch doubt arife, that a Judge can be at

_a lofs on the fubjeét.  But it may happen, and does fometimes

happen, that innocent and ferious doubts, are really entertain-
ed. Is a court, therefore, becaule its judgments may be final-
ly diffented from, by a fuperior tribunal, to be confidered as
flying in the face of the law, fo that parties before it, thall not

: only
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only be protected in difobeying it, but punithed for their obe- 1793.. .
dience ! If this be the cafe, the old maxim, cedunt arma toga, o~
will very ill apply to Courts of Juftice. Inftead of being the
peaceful arbiters of right, and the facred afylum of unprote@-
ed innocence, their very forums will be the feat of war and
confufion. 1 admit, indeced, where thereis a conflict of jurif--
diction, and the party entitled to a decree, is prohibited from
obeying it, bya power claiming a fuperier cognizance, he muft
at his peril obey one or the other ; but this arifes from the-ab-
{olute neceffity of the cafe, becaufe, whether the one or the
other be right or wronz, muft depend on a fubfequent decifion.
In this cafe, George Wentworth, before the diftribution, re-
ceived no monition, or any other procefs from the tribunal al-
- ledged to be fuperior. He could not even be certain that the
Appellants would carry their application further. I confider
him, therefore, juftifiable in obeying the decree, which at the’
time, was compulfery upon him, and for a difobedience to
which, he might have been eommitted for a contempt, accord-
ing to the opinion of the court which pronounced it. The
parties ftill have their remedy againft thofe who aftually re-
ceived the money, or their reprefentatives, if they can be found.
They may perhaps be entitled to a remedy under the bond giv-
ed, when the commiflion of the privateer was granted. If ei-
ther of thefz remedies be difficult or ineflicient, that does not
make George IWentworth, in point of law, more liable than if
they were perfeétly eafy, and clearly effetual. It will be one
melancholy inftance, in addition to a thoufand others, of the
diftrefs incident to a doubtful and imperfect fyftem of jurif-
prudence, which has been fince happily changed for one fo
precife and fo comprehenfive, as to leave little room for fuch
painful and deftructive quefltionshereafter.

The 4th queftion is,

Whether this court can now retify the decree in refpeét to
the paits of it confidered to be erroneous, or muft affirm or
reverfe in the whole, . . _—

The latter is certainly the general methed at common law,
and it has been contended, that as this proceeding is on a wit
of error, it muft have.all the incideuts of a writ of error at
common law. The argument would be conclufive, if this was
a common law proceeding; butas it is not, I do not conccive,
that it neceflarily applies. An incident to one fubjedt cannet
be prefumed, by the'very name of -fuch an incident, to be in-
tended to apply to a fubjelt totally different. I prefume .the
term, ¢ writ of error,” was made ufe of, becaule we are pro-
hibited from reviewing faéls, and therefore muft be confined to
the errors on the record. But as this is a civil law proceed-
ing, I conceive the word « errer” muft-be. applied to fuch er-

ta1
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1795. rors as are deemed fuch, by the principles of the civil law, and

W that in re@tifying the error, we muft proceed according to thofe
principles. Ina civil law court, 1 believe, it is the conftant
pradtice to modify a decree upon an appeal, as the juftice of the
cafe requires ; and in this inftance, it appears to me, under the
24th fection of the judicial a&t, we are to render fuch a decree
as, inour opinion, the Diftri@ Court ought to have rendered,
If this was a cafe, wherein damages were upcertain, and
wherein for that reafon, the caufe thould be remanded for a fix
nal decifion, (which it does not appear to be, becaufe the Li-
bellants in the original fuithad a decree in their favour, which
is now to be affirmed in part) yet the damages here are not un~
certain, becaufe we all agree, that intereft ought to be allowed
from the dateof the decree, in September, 1783, upon the va-
lue of the property, as {pecified inthe report, againtt thofe whe
are to be adjudged to pay the principal. )

Upon the whole, my opinion is, that the decree be affirmed
in refpect to the recovery of the Libellants, in the original ac-
tion againft all the Defendants but George WWentworth; that
the libel againfthim, be adjudged to bedifmiffed; but that there
be recovered againft the other Defendants in the original action,
the value of the property they received, as afcertained in the
Circuit Court, with integgf from the 17thof Septamber, 1783,

I am alfo of opinion, ‘égt the refpeftive parties thould pay
their own cofts. '

BraIg, Fuftice. 'When this caufe came befare me, at Fx-
etery in New Hampfhire, 1 felemyfelf in a delicate fituation, in
having a caufeof fuch magnitude, and at the fame time, of fuch
fovelty and difficulty, asto have drawn the judgment of men of
eminence, different ways, brought before ine for my fingle de-.
cifion. It was, however, a confolation to kuow, that whatever
that decifion might be, it was notintended to be final, and T can
truly fay, it will give me pleafure to have any errors I may
haye committed, corre&ed in this. court, T'wo points, and if |
miftake not, only two, were brought before me: The firft, whe-
ther under the defgription of Admiralty and Maritime jurifs
di&ion, the judigiary bill gave to the Diftri&k Court any jurife
dilion ‘concerning prizes, 1 decided in the affirmative; and
the fame decifion having been afterwards made in this court,
in the cafe of Glaffe, and others, I confider that as now fet-
tled, The other point, was, whether the Court of Appeals,.
ereéted by Congrefs, had authoriuy to reverfe the fentences gi-
ven in the Courts of Admirajty of the feveral States; and the
fource of the objection upon this peint, was the defect of au-
thority.in the Congrefs itfelf. Herc, allo, my fentence affirmed
the jurifdi&ien. - .z

Fhave attgnded as diligently, and as impartially as 1 could,
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to the arguments of the gentlemen, upon the prefent occalion,
to difcover, if poflible, how I may have been led aftray, in the

degifion of this queftion ; but as the impreflions which my mind’

firft received, continue uneffaced, (whether through the force
of truth, or from the difficulty of changing opinions, once de-
liberately formed) I wi]l repeat here the apinion which [ deli-
vered in the Circuit Court, as the beft method 1 can take for

explaining the reafons upon which it was founded. I would

Jpremife, however, that it contains fomething relative to what
had been faid at the bar of the Circuit Court, but which I be-
lieve was pot mentianed on this accafion,

“ The immedjate queftion js, whether Congrefs had a right
to exercife, by themfelves, by their camnsittees, or by any re-
gular court of Appeals by them erected, an appellate jurifdic-
tion, to affirm or reverfe a fentence of a ftate court of Admi-
ralty, in a queftion whether prize or no prize. If they pof-
fefled-fuch “an authority, it muft be derivative, and its fource
either mediately or immediately the will of the people; ufure
paticn can give no right, The refpondents contend they had
no fuch authority, till the completion of the Confederation in
1781, but only 2 recommendatory power; the Libellants infift,
that Congrefs was confidered as the fovereign power of war
and peace, refpecting Great-Britain, and that to that power
1s neceflarily incident that of carrying on war in a regular way,
of raifing armies, making regulations for their difcipline and
governmeant, commiflioning officers, equipping fleets, grants

ing letters of marque apd reprifal, the power (now contefted)’

of deciding, in all cafes of capture, queftions whether prize or
pat, and every power neceffarily incident ta a ftate of war. It
is, at leaft, certain, that the political fituation of the American
Colonies, required a union of council and of farce, by wife
meafures to bring about, if poflible, .a reconciliation with the
mather-country, on a bafis of freedom and fecurity, or; if this
fhould. fail, by vigorous meafures to defeat the defigns of their
tyrannical invaders ; and although this alone cannat fuffice for
an inveftityre in Congrels, of the powers neceflary to that end,
yet if the powers given be delegated in terms large enough ta
comprehend this extent of authority, but which may alfo be fa-
tisfied by a more limited conftru&ion, the {uppofed neceflity
for fuch ‘powers given to a federal head (and the counfel for
the refpondents have admitted that it would have been good.

policy) is no contemptible argument for fuppofing it actually -

given. In‘the beginning of the year 1775, our affairs were

drawing faft to a crifis, and for fome time before the battle of.

Lexington, aftate of warfare muft in the minds of all men have
been an expeted event. Someof the delagations (I think three)}
" of members to the Congrefs which met in Ay of that year,

o contajn
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contain nothing but fimple powers to meet, Congrefs ; the reft
exprefsly give authority to their delagates to confent to all fuch
further meafures, as they and the faid Congrefs thall think ne-
ceflary, for obtaining a redrels of American grievances, and a
fecurity of their rights. It is notin all of them worded alike,
butin {ubftance, that feems to be the fenfe. Every thing which
may be deemed neceffary ! 1 think it cannot well be fuppofed,
that in fuch a delegation of authority, atfucha time, there was
not an eye to war, if that thould beconie neceflary. But itis
objected, that at moft, no greater power was given to Con.
grefs than to enter into a definitive war with Great-Britain,
not the right of war and peace generally; and even that war,
till the declaration of independence, would be only a civil war.
But why is not a definitive war againft Great-Britain (call it
if you will a civil war) to be conducted on the fame principles
as any other: If.it was a civil war, ftill we do not allow it to

have been a-rébellion—America refifted and became thereby

engaged in what fhe deemed a juft war. It was not_the war
of a lawlefs banditti, but of freemen fighting for their deareft
rights, and of men lovers of order and good government. Was
it not as neceffury in fucha war, as in any between contending

nations, that the law of nations fhould be obferved, and that

thofe who had the conduéting of it, thould be armed with every

authority for preventing injuries to neutral powers, and their.

fubje&s, and even cruelty to the enemy ! The power {uppofed

~ to have been given to Congrefs, being confined to a definitive

war againft Great-Britain, and net extending to the rights of
peace and war generally, appears to' me to make no material
difference; ftill the fame neceflity recurs, of confining the evil
of the war to the enemy againft whom it is waged. Till a
formal declaration of independence the people of the Colonies

are faid to have continued fubjelts te Great-Britain; true, and’

that circumftance itis, which denominates the war a civil war,
as to which I have already ftated how, in my mind, the queftion
is affeted by that circumitance. But it was afked whether, if

during the wmr, Great-Britain, at any time before the decla- .

ration of independence, had declared war againft any nation of
Europe, that nation would not have had a right to treat Ame-
rica with hoftility as being fubje& to Great-Britain ?  Ac-

cording to this fuppofition, Great-Britain might have had

fome temptation to declare fuch war that the might have the
co-operation of her enemy, to reduce her colonies to obedience.
But Great-Britain was too wife to adept’ {uch a policy; fhe
knew that by her.engaging in fuch a war, thercolonies, inftead
of finding a new enemy to ‘oppofe, would kave krown where

" to find a friend ; they might have formed an alliance with {uch

a power, who probably would have confidered it as an acquifi-
’ tion,
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tion, and Congrefs might have been the fooner encouraged to
feparate from Great-Britain, by a formal declaration of inde-
pendence.  As the {uppofition that Congrefs was invefted with
all the rights of war, in relpect to Great-Britain, is of great

raoment in the prefent caufe, and as the power may not be fo.

fatisfactorily conveyed by the inftructions to the feveral "dele-
gates as might be wifhed, partly becaufe fome of them did not
exhibit farther inftructions than to attend Congrefs, and part-
ly becaufe the inftructions given to the reft, may be fatisfied
by a different conftruction, it may be proper to confider the
manner in which Congrefs, by their proceedings, appear to
have confidered their powers; not that by any thing of this

fort, they had a right to extend their authority to the defir~ .

“ed point, if it was not given, but becaufe' in fhewing by
fuch means, their fenfe of the extent of their power, they
gave an opportunity to their conftituents to exprefs their
difapprobation, if they conceived Congrefs to have ufurped
power, or by their cc-operation to confirm the conftruc-

- tion of Congrefs; which would be as legitimate a fource
of authority, as if it had been given at firft. If they were enly
a mere council, to unite by their advice and recommendation
all the States in the fame common meafures (which, by the by,
if not uniformly purfued, might be difappointed) then the feve-
ral members might be juftly compared to ambailadors met in a
Congrefs, and could only report their proceedings for the rati-
fication of their principals; but Congrefs refolved to put the
colonies in a ftate.of defence; they raifed an army, they ap-
pointed a commander in chief, with other general and field of-
ficers ; they modelled the army, difpofed of the troops, emitted
bills of credit, pledged the confederated colonies for the re-
demption of them, and in fhort, aéted in all refpetts like a body
completely armed with all the powers of war ; and at all this [
find nct the leaft fymptom of difcontent among all the confede-
rated ftates, or the whole people of America; on the contrary,
Congrefs were univerfally revered, and looked up to as our po-
Heical fathers, and the faviours of their country. But if Con-
grefs poflefled the right of war, they had al(o authority to equip
a naval force ; they did fo, and exercifed the fame authority over
it, as they had done over the army; they pafled a refolution for
permitting the inhabitants of the colonies to fit out armed vef-
fels to cruizc againft the enemies of America; direéted what
veffels fhould be fubject to capture, and prefcribed 2 rule of
diftribution of prizes, together with a form of commiffion, and
inftrutions to the commanders of private fhips of war : they
direfted that the general affemblies, conventions, and councils
or committecs of fafety of the United Colonies, fhould be fup-
plied with blank commiffions, figned by-the Prefident of Co?-

gre Sy
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grefs, to be by them filled up, and detivered to any pétfofi in-
tending to fit out private fhips of war, on his executing a bond,
forms of which were to be fent with the commiflion$, and the
bonds to be refurned to Congrefs. Thefe bonds are given to
the Prefident of Congrefs, in truft for the ufe of the Unites Co-
lonies, with condition to conform to the commifion and in-
firu@ions. The commiffion, under which the Captain of the
refpondents aéted, was one of thefe ¢commifions, it feems, only
this isattempted to be qualified by faying that it was countet-

~figned by the Governor of New Hampfhire ;5 but this

circumftance feems to me to be of no importance. Who-
ever has the right of commiflioning dnd inftraéting, muft
certainly have the rizht of examining and controuling, of
confirming or annulling the aéts of Bim who a'ccef[)t's the
commiffion; and a&s under it. And diis exercife of autho-
rity in granting commiffions feems to have had'the fpecial fanic-
tionof the feveral colonies, as they filled up the commiflions, tosk™
the bonds, and tranfmitted them to Congrefs. [t was urged in-
the dourfe of the argument, that if Congrefs did enjoy the pow-
e contended fory the confederation, which was a thing of fuck
long and anxious expedtation, was niot of any confequencé ; buf
it is to be obferved, that that inftrument contained fome impor~
tant powers which could not be derived frem the right of war'
and peace; it was of importance alfo, as a confirmation of the’

‘powers claimed ag neceflarily incident to war, becaufe fome of

the ftates appeared notto be fenfible of, norto bave acknow-
ledged fuch incidency'; and yet the power may have exifted be-
fore. It is true, that inftrument is worded in'a mannér, on
which fome fbrefs has been laid, that the feveral States thould
retain their fovereignties, and all powers not thereby exprefsly
delegated to Congrefs, as® if they were, till the ratification of
that compa&, in pofleflion of all the powers t'h'erebgrde]egated 3
but it feems to me, that it would be going’ too-far, from-a fingle
expreflion, ufed’'perhaps in-2 loofe fenfe, to'draw an inference fo
coritraty to a known- fact, to witthat Congrefs was; with the
approBation of the {tates, in poflefion of fome of the powers
there mrentioried, which yet,if the word ¢retain’ be taken in fo
ftrict a fenfey it muft be’ fuppofed they never had. I take the’
truth- to be, that the framers of that inffrument were cortem-
plating what powers' Congress ought to have had at the begiri-
ning ;- and- that in reference to the firft occafion of their aflem-
bling to oppofe the tyranny of Great Brittain, at leaftin refer-"
ence to-the time of framing the confederation, fay, the ftates
ftiall rezain. But however that may be, as I faid before, I think
it'is laying too great a ftrefs' upon-a fingle word, to contradict
fome things Which were evidently true.
“ But it-was faid- that New Hampfhire had a right to revoke
any
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any authority fhe may have confented te give to Congrefs, and 1795.
that by her acts of aﬂ{mbl‘y,ﬂle did in fact revoke it; if it were mU
ever given. To thisa very fatisfactory anfwer was made: if the :
had fucharight, thefe was biitone way of exercifing it, that ie, by
withdrawing herfelf from the confederacy ; while fhe continued
a member, and had reprefentatives in Congrefs, fhe was cer:
tainly bound by the acts of Congrefs: Lam therefore of opinion
that thofe acts of New Hampjhire, which reflrain the jurifdic-
tion of Congrefs, being contrary to the legitimate powers of
Congrefs, can have no binding force; and that under the autho-
tity.of Congrefs an appeal well lay from the Courts of Admiral-
ty of that State, to the Court of Commiffioners of Appeals.
That Court has already affirmed their jurifdi¢tion in this parti~
cular cafe, upon a plea put in againfhit; and upon that ac-
count, alfo, I incline to think that this court; not being acourt
of fuperior authority, ought not to call itin queftion. Under
thefe impreffions, 1 muft, of courfe, decree (whatever may be
the hardfhip of the cafe) that the Refpondents; pay to the Li-
bellants, their damages and cofts, occafioned by not complying
with the decree of the Court of - Appeals, the quantum of which
to be afcertained by Commiffioners.”

If the reafoning upon which I went, in pronouncing the
above decree, in favour of the jurifdition of the Court of Ap=
peals, be unfound, and if the decrge ftand in need of fome
better fupport, it will prebably find it in the confederation, by
which authority is given to Congrefs, t erect Courts of Ap-
peal in allcafes; and from that time the authority of the court
of Appeals is confeffed ; the Srefent cafe was then depending
before that court, they aflerted their jurifdiétion, and gave a fi-
nal decree. As to the ebjedtion, that previoufly to the confe-
deration, Congrefs were themfelves fenfible, that they did not
poflefs fupreme Admiralty jurifdiGion, becaufe of their recom-
mending to the feveral States, that they fhould ere€t Courts of
Admiralty, for the trial of prizes, with appeal to Congrefs, [
fee not how {uch recommendations can prove any thing of the
kind ; for Congrefs might have authority to eftablith fuch.
courts in the refpeétive Ytates, when yet they chofe only to fe-
commend to the ftates to doit. But admitting the authority of
the Court of Appeals, and the propriety of applying to the
Ditri& Court of New Hampfbire, to inforce that decree in
the way of damages, for not reftoring the veflel and cargo,
when through the difobedience of the prefent Plaintiffs in er-
ror, {pecific reftitution was become impoflible, yet if any thing
erroneous can be found in the decree of the Circuit Court, it
is the duty of this eourt to correét it. Itis chjected, that the
damages allowed, were too high, includirg intereft on the ap-

Vor. 1L : preciation
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preciation of the Sufanna and her cargo, from fo remote a pe~
riod as the fale of the veflel and cargo.

‘That George Wentworth, being a mere agent, and having
diftributed among thofe who were entitled, under the decrees
of the Courts of Admiralty of New Hamp/fbire, all the money
by him reccived for their-ufe, ought not to have been fubjected
by the decree of the Circuit Court, to the repayment of that
money.

And that a lumping decree, fubjeéting the Refpondents in-
diferiminaely, to the payment of all the damages, although
their interefts were feveral and diftinét, was alfo erroneous.”

. It does not, indeed, appear’ to me, thatthe decree is for the
payment of too large a fum, the damages having been {welled by
intereft, calculated upon the appraifed value of the Sufanna, her

_apparel, and of her cargo,from fo remote a period. The decree

of the Court of Appzals was merely for reftitation, and that
the Appellants {hould be placed at that time in the fame fitua-
tion as they were in, previous to the capture. A compenfa-
tion for the Jofs they fuftained in being in the mean time de-
prived of their property, was not provided for in the decree,
nor were even cofts allowed. The libel in the Circuit Court
being bottomed on the decree of reverfal, fought only a com-
penfation in damages equivalent to'a reftitution at the time of-
the reverfal: Tntereft, therefore, ought, Ithink, ‘to have becn.
allowed only from that time,

. George Wentworth, it is true, was notconcerned in intereft;
he reprefented the intereft of the officers and feamen, but had
none himfelf ; and a mere agent who has paid away all, or any
part of the money by him received in that charaéter, without
having been by a monitien notified of the appeal, will be al-
lowed credit in his account for the money fo paid away. But
George [Wentworth appears, I think, in another character be-
fides that of an agent: he was a party libellant, as fuch he
knew that the Claimants were diflatished with the decrees of
the Admiralty Courts of New Hampjhire, having prayed an
appeal to Congrefs, and offered the requifite fecurity ; and
when the petition of appeal was referred to the Court of Com-
mifioners, and they direGted notice to be given to the parties,
who appeared before that court, it feems ¢vident that they had
notice.  What then is the effet of this? * Was any thing fur-
ther neceflary to fufpend the decrees of the State Courts ! An
inhibition is, indeed, worded in 2 manner naturally leading to
the fuppofition, that that inftrument was rcceffary to effect a
fufpenfion; but this, I think, cannot be the cafe; fer, it is ob-
fervable, that by the praélice, an interval of three months is
allowed before the inhibition is fued out, in which time, if no-
thing had antecedently fuipended the fentence, it might be cari

. rie
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ried into complete effet, and every body be jultified in their
condudt, as paying obedience to a decree continuing in full
force. The inhibition may be intendcd only as a more formal

dire€tion to ceafe farther proceedings, when yet they may have:

been inhibited before: it has a farther ufe alfo, for it appoints
a day for the attendance of the partics. Conformably to this
idea, itis faid, in Damat, that the appeal {ufpends the decree.
But a diftinction is attempted here; it is admitted that an ap-
peal allowed by the inferior court, fufpends, while an appeal
received by a fuperior court, is denied to have that effect. But
according to Domat, it works a fufpenfion, cven againft the
will of theinferior Judge; and it would be very ftrange, if the
fufpending operation of an appeal, to a Judge who has an au-
thority to reverfe, fhould depend upon the confent of the infe-
rior _]}l,,ldge. Butif the fentences of the State Courts were in-
deed fufpended, no perfon had authority to act under them;
and if any do, he takes upon himfelf the confequencgs. Be-
fides, if George Wentworthhad innocently and without notice,
diftributed the money which came to his hands,. fhould not this
. have been fhewn to the Court of Appeals? If that had been
done, perhaps after reverfing the decrees of the State Court,
inftead of decreeing reftitution, they might have only decrecd
that the owners fhould pay tothe Appellants, the moiety of the
fales by them received. But they have decreed reftitution {pe-
cifically ; and if this court fhould fo model the decree of the
Circuis Court, as to exonerate Mr. Wentworth, as to the
moiety of the meney by him received, it will fubftantially alter
the decree of the Court of Appeals; and yet we fay, that the
decree now is to be bottomed on that of the Court of Appeals,
which is now to be fuppofed right; and that for that reafon it
was erroneous in the Circuit Court, to carry intereft farther
back than from the period of reverfal, and in this way give da«

mages, which were no: intended by the Court of Appeals.
The decree of the Circuit Court, appears now, 1 confefs, to
be wrong, in that it fubjects all the Defendants, indifcriminate-
ly, to the payment of all the damages. In the original libel,
they had indeed joined, but it was in rightof feveral interefts,
which T think ought to have been diftinguithed in the decree;
juftice obvioufly requires this; fo obviouily, that it is enough
to ftate the cafe to obtain the mind’s affent to the propriety of
diftributive damages, inftead of thofe which the decree con-
templates. I willonly fay further, thatl have no remembrance
of having had this point brought to my view at the Circuit
Court, and it certainly did not occur to.myfelt; but if any
thing was faid upon the point, and [, with deliberation, then
preferred the decree as it ftands, I am clearly now, of a dif-
ferent opinion. Upon the whole, I think the decree of the
Circuit

1765
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Circuit Court will ftand as it ought, when correéted by re-
ducing the damages in the manner propofed, and when fo re-
duced, by proportioning them among the then' Defendants,
according to their diftiAct interefls. :

CusHiNG, Fuffice. The fats of this cafe being already
fully ftated by the court, I fhall go on to enquire, whether the
decree of the Circuit Court ought to be reverfed, for any of
theerrorsafiigned. D

The firft is, that the Court of Appeals, which made the de-
cree of reftoration, had not jurifdi¢tion of the caufe.

In anfwer to this, I concur with the reft of the court, that
the Court of Appeals, being a court under the confederation
of 1781, of all the ftates, and being 4 court for © determining
finally, appeals in all cafes "of capture,” and fo being the high-
cftcourt, the dernier refort in all fuch cafes, their decifion up-
on the urifdi®ion and upon the merits of the caufe, having
heard the parties by their council, muft be final and conclufive,
to this, and all other courts : to this, as a2 Court of Admiralty,
becaufe it is a courtof the fame kind, as far as relates to prize,
and without any controuling or revifionary powers oveér'it; to,
this as a court of common law, becaufe it is entircly a prize-
matter, and not of common law cognizance. The cafes,
therefore, cited to fhew, that the common law is of general
jurifdi&ion, and that the court of King’s bench, prohibits,
controuls, and keeps within their line, Admiralty Courts, Spi-
ritual Courts, and ‘ether courts of a fpecial, limited jurifdie-
tion, do not, ‘I conceive, touch this cafe. T
It is conceded by all, that the decifion of a court competent
is fina] and binding. Now, if the Court of Appeals was, un-
der the confederation of all the ftates, a court conftituted « for
determining finally appeals in all cafes of capture,” it was a
court competent; and they have decided. - Again; the Admi-
ralty of England gives credence and force to the decifion$ of
foreign courts of Admijralty; why not equal reafon here ?

1t is true, the courts of common law there, will not allow a
greater latitude to the jurifdiction of foreign courts of Admi-
ralty, than to their own; as it feems natural and reafonable,
they fhould not; for inftance, holding plea of a contract made
cntirely at land, which feerns to have been the fubftantial
ground of a prohibition, in the cafe cited, refpecting the de-
creg in Spain.”

Ifthe decrce of the court of Apeals muft he confidered as
binding, as it muft, or there may ncver be an end to this con-
trover{y; that will carry an anfwer to feveral other errors af-
figned, viz. the third, fifth, and feventh, refpecting the caufe.
not being regularly before Congrefs or the court, and refpect-
ing the Circuit Court nog entering into the mcrits-,-—_nn{d to

! ome
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fome other particular exccptions; as, that appealing to the 1795.
Superior Court of New-Hampfhire, was a waver of the right \ A~
of appeal to Congrefs: If that appeal was confiftent with the
refolve of Congrefs, which only provided an appeal to Con-
grefs in the laft refort, it was not a waver. Again, itis faid,
there ought to have been a jury at the Court of Appeals; but
that, clearly, was not the intent of the refolve of Congrefs, nor
of the Confederation, nor correfpondent to the proceedings in
courts of Admiralty, even where trials by jury are ‘ufed and
accuftomed in other matters ; nor was it thought a proper or
neceflary provifion in the prefént conflitution, which has been
adopted by the people of the United States. :
As to the original queftion of thé powers of Congrefs, re-
fpecting captures, much has been well and eloquently faid on
both fides. I have no doubt of the fovereignty of the ftates,
faving the powers delegated to Congrefs, being fuch as were,
« proper and neceffary” to carry on, unitedly, the common de-
fence in the open war, that was waged againft this country, .
and in fupport ef their liberties te the end of the conteft.
But, as hag been faid, I conceive we are concluded upon
that point, by a final decifion heretofore made. '
The 2d exception in error is, that the fentence of the Court
of Appeals was'void by the death of Mr. Doane. o
“That fact does not appear upon the record of the Court of
Appeals, and 1 think we cannot reverfe the decree in this,
incidental way, if it could be done upon a writ of error. If it
was pleadable in abatement, it ought to have becn pleaded or
fuggefted there by the oppolite party.
On the contrary, it is implied by the record; that Doane
was alive ; otherwife he could not have been heard by his coun-
cil as the record fets forth; for a dead man could not have coun-
cil or attorney. On the other hand, the letters of adminiftra-
tion imply thathe was dead at the time; but thofe letters were
not before the court, and therefore could not be a ground
for their abating the fuit, if it was abateable at all for fuch
a caufe. Here fcems to be record againft record, as far
as implications go, and I take it to be an error in fa&, for
which, by the judicial act, there is to be noreverfal. Upon this
head, a cafein Sir Thos. Raymond, is cited by the council for the
Plaintiff in crror, of trover by five plaintiffs—one dies—the
reft proceed to verdi® and judgment—and adjudged error, be~
caufe every man is to recover according to the right he has at
the time of bringimg the acltion ; and here each one was not,
at the time of bringing the action, entitled to fo much as at the
death of one of the plaintiffs.
But a cafe in Chancery Cafes, p. 122, is more in point—
where money was made payable by the decree to a man that
‘ ' ' - was
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1795. was dead, and yet adjudged, among other things, no errof.
v~ But another matter, which feems well to rule this cafe, is, that,
being a fuit i# rem, death does not abate it.

So fay fome books, and 1 do not remember to have heard
any to the contrary. It does not affect the juitice of the caufe;
it makes no odds to the plaintiff in errer; whether the money
is to be paid to Colonel Doane being alive, or to his legal re-
prefentatives, if dead. :

The gth exception, that damages are not prayed for, yetde-
creed, is anfwered by a prayer for general relief.

The 8th exception is, that the %)iﬁri& and Circuit Court
poflefled not admiralty jurifdi®ion, and that the Cirenit Court
bad no right to carry the decree into execution.

If courts of Admiralty can carry into execution decrees of
foreign Admiralties, as feems to be fettled law and ufage; and
if the Diftri& and Circuit Courts, have admiralty powers by
the law and conftitution, as was adjudged and determined by
this court laft February, I.think there can be no doubt upon
this point . ' S

Another queftion of confequence is, whether Mr. Gearge
Wentworth, being agent for the captors, and having paid over,
can be anfwerable jointly with the other libellants for the whole,
ory in any way, for any part. If it was«fimply the cafe of an
agent regularly paying .over, 1 fhould fuppofe he could not
juftly be called upon to refund.  But it. feems he was an origi-
nal libellant, a party through the whole courfe of the fuit; and
an appeal being claimed in time, at the court and term, at
which the libellants obtained the decree (of which, therefore,
he had legal notice) the appeal, if a lawful one, in my opinion,
fufpended the fentence and muft make him anfwerable for what-~
ever monies he thould receive under that decree, in cafe of re.
verfal : every man being bound to take notice of the law, at
his peril. . '

It is fuggefted, that an inhibition was neceflury to take off
the force of the fentence. An inhibijtion (according to the
form of one produced, which iffued in England laft July, near
four months after the trial and appezl at New-Providence inhi-
bits the judge amd the party from doing any thing in preju-
dice of the appeal, or of the jurifdi¢tion of the court appealed
to, and cites the party to appear and anf{wer the party appellant,,
at a certain-time and place. The citation to the party to-ap-
pear and anf{wer at the proper time and place, [ take to be the
moft fubftantial part of the procefs; the inhibitory part to be
rather matter of form, or in purfuance of the {ufpending nature
of the appeal, and as a further guard and caution again{t mif.
applying the property. For it appears to me abfurd to fuppofe,
that an inhibition taken out feven or eight months after the

. appeal
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appeal (nine months being allowed for the pnrpofe) fhould be 1795.
the only thing that fufpended the fentence, leaving the judge \wmp~
below and the party, all that time, to carry the fentence into
compleat execution. ‘ '

The judicial a& in providing an appeal in maritime caufes.
to the Circuit Court, contains no hint of an inhibition as ne-
ceflary to fufpend the fentence. Domat is exprefs, that an
appeal has that effet, and I believe other civil law writers.

The rejeCtion of the appeal, if unwarranted, could not take
away the right of the citizen. )

- Thhere does not appear any thing actually compulfory upon
Mr. George Wentworth, to pay the money, except what may
be fuppofed to be contained in the decree appealed from, the
force of which was fufpended. All this matter might have
been offered at the Court of appeals, where the parties wers
fully heard, and, if-offered, was, mo doubt, involved in their
decifion.

It is faid, if 1 underftood the matter right, that there ought
to have been a menition from the Circuit Court to Mr. #ent-
worth, to bring in what he had in his hands.

1 fee no neceflity for a monition exaéily in that form.  There
was a monition to come in and anfwer the libellants upon the
juftice of the caufe, as fet forth ;—he came inaid had ah oppor-
tunity to defend himfelf : and the queftion was, whether he was
an{werable upen the circumftances of the cafe, which was de-=
termined by the court,

By the cales in Durnford and Eaft, as well as from other
books, itis clear that the admiralty has not enly jurifdi&ion in
rem, but alfo power over the perfons of the captors and all thele
who have come to-the pofleflion of the proceeds of the prize, to
do complete juftice as the cafe requires, to captors and claim-
ants. " :

But T cannot conceive why the decrce of the court of ap-
peals is not conclufive upon Mr. George W entweorth as much as
upon the other libellants. .

Again; it is objeted, that the decree being for reftoration,
damages could not be awarded. Thhe decree was not complied
with—che thing was gone. How, then, could juftice be done
without giving damages ?

Then the queftion is, how are we to underftand the decrec ;
as joint upon all the libellants for thewhole, Mr. George Went~
wsrth included, or as decreeing the owners to reftore one half;
- and Mr. George Wentworthy agent for the captors, the other
- half? -

If the latter, which perhaps may be a reafonable and juft con-
ftruétion, conformable to the fpiritof the original libel, then

the Circuit Court is in that refpect erroneous.

Alle
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Alfo as to damages, I fuppofe, intereft ought not to have been

v~ 3llowed farther back than the decree. 'The only queftion that

remains, is whether this court can retify thofe errors, confift-
ently with the judicial a&. And I think it may, as there is {uf-
ficient matter, apparent upon the record, to do it by.

I agree that each party bear their own cofts of this court.

By taE Court. Ordered, That againft all the Plaintiffs
in error, except George Wentworth, fixteen thoufand three
hundred and fixty dollars and fixty-eight cents, be recovered
by the Defendants in error, and the fame fum againft George
Wentworth ; and that againft the Plaintiffs in error the cofts
of the Circuit Court be recovered, one half againft George
W entworth, and the other half againft the other Plaintiffs in
error; and that.in this Ceurt the parties pay their own cofts.

R UL E S
SUPREME Courr of the UNITED STATES,
| F ebruar-y Term, 1795.
RDERED, That the Gentlemen of the Bar be notified,
that the Court will hereafter expec to be furifhed
with a flatement of the material points of the Cafe,

from the Counfel on each ﬁdg of a Caufe.

ORDPERED, That all evidence on motions for a difcharge of
‘ Prifoners upon bail, fhall be by way of Dépoﬁtion, and

not Piva Voce.  United States verfus Hamilton.

Auguft



